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CONSTITUTIONALITY OF WORKMEN’S 
COMPENSATION LAW. 





The Supreme Court of Washington, by 
an unanimous bench, has lately affirmed 
the constitutionality of the Workmen's 
Compensation Act of that state. State v. 
Clausen, Auditor, 117 Pac. r1or. 

It is interesting to note the declaration 
of the-policy of this legislation as it appears 
on the face of the statute, which is as fol- 
lows: It declares that the rule at common 
law governing remedies of workmen against 
employees for injuries is inconsistent with 
modern industrial conditions; that these 
remedies have proven economically unwise 
and unfair; that their administration has 
produced the result that little of the cost 
thereof to the employer has reached the 
workmen, and that little only at a great ex- 
pense to the public; that the remedy to the 
individual workman is uncertain, slow and 
inadequate; that injuries in such employ- 
ments formerly occasional have become fre- 
quent and inevitable; that the welfare of 
the state depends upon its industries and 
even more on the welfare of its wage- 
workers. One might well wish that such a 
statute were not handicapped by a lame 
sort of statement of the reasons for its 
enactment. It is such meritorious legisla- 
tion, that enumeration of what leads to its 
adoption ought not to bring any possible 
peril under the rule that the inclusion of 
one thing is the exclusion of another. 


However, the Washington Supreme 
Court has vindicated the statute, as within 
the rightful power of the legislature, in an 
opinion that should stand as a monument 
in judicial literature to its author, Judge 
Fullerton. In that opinion he has ascribe1 
to the legislature a larger presumption as 
to intent within constitutional limitations 
than it seems to have credited itself with 
possessing, All of this we concede to be 
with utmost propriety. 





The review the learned judge makes of 
cases decided by the federal supreme court, 
reaching their climax in the case of Noble 
State Bank v. Haskell, 219 U. S. 104, 
which involved the constitutionality of the 
bank guaranty law, well deserves considera- 
tion. Indeed, this review goes further to 
justify the broad declaration made by Jus- 
tice Holmes as to the wide sweep of the 
police power of the state than any review 
heretofore coming under our notice. 


Applying regulation of the kind intended 
by workmen’s compensation laws ‘to haz- 
ardous or extra-hazardous industrial em- 
ployments seems to us well within the deci- 
sion in the bank guaranty case. In other 
words, if the bank guaranty law is con- 
stitutional, a fortiori should be deemed a 
proper workmen’s compensation law. 


The bank guaranty law was more special. 
While it affected the right to carry on a law- 
ful business, yet it might rather be claimed 
not within rightful classification than might 
be urged as to businesses, and not one busi- 
ness, which are classified by a description 
as to their general nature. Thus a bank is 
not hazardous or extra-hazardous to its 
particular customers. But an industrial 
employment may be such as to a certain 
class having contractual connection with it. 


The danger to the public welfare as to 
banks not being guaranteed against insol- 
vency, and, thereby, the precipitation of 
widespread calamity, lies in the banks not 
severally conducting their affairs along 
profitable lines or from dishonesty or bad 
judgment, thus making fault on the part of 
others give a rule for the reach of police 
power to one not at fault at all. 

In industrial insurance by provisions in 
a workmen's compensation law, the theory 
is, that the best managed institution in 
hazardous industry has its toll of life and 
injury, as well as that which increases it 
by negligence. 

Furthermore, the law of demand an] 
supply enables the negligent carrier or 
manufacturer to demand no more for h’'s 
service or product, than he who avoids nez- 
ligence, It is on the average cost that tie 
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price is fixed and damages are estimated in 
injury as well as wear and tear and interest 
on capital. The non-negligent carrier and 
manufacturer really reap profits from the 
misfortunes of their competitors and, if 
that increment is taken away, they suffer 
as to nothing earned by their efforts. 


But especially may it be said, that the 
evil is more apparent in the eye of public 
policy, because it falls upon those who, if 
not protected against loss in industrial pur- 
suits, ought to have a higher wage for 
their service. If they ought to have it, this 
falls upon every hazardous employment, 
whether negligently carried on or not. 

But, if the law bears no relation to scales 
in wages, even incidentally, hazardous em- 
ployment invites the risk of life and limb, 
and does this because in no other way may 
it advance, Therefore hazardous employ- 
ment in seeking its own advancement—in 
the pursuit of its private gain—is expected 
to cast charges upon the general com- 
munity. 

It is true the general community may 
encourage hazardous employments, because 
they are inseparable from advance in pro- 
gress and increase of commercial power. 
But this encouragement is from a mere bal- 
ancing of the good and the evil in their 
existence. They are certainly not of as 
much benefit as they would be, if they at- 
tained the same results without the loss of 
life and limb which is entailed. 

But, after all, directly from these in- 
dustries proceed evils or misfortunes which 
the police power may take into considera- 
tion. To suffer them to continue may raise 
discontent in the ranks of those necessary 
to be considered to enable these industries 
to flourish as they should. 

And particularly is it for the common 
weal that the brunt of affliction incident to 
a state’s progress should not fall on those 
or upon the families of those who build it 
up. 

It is the best foundation for material 
progress, that it should rest upon a senti- 
ment that will promote peace and concord 
between industries and industrial workers. 





It is their best basis for security, and as 
they are secure, other pursuits are rendered 
more safe, 

We are indeed glad to see this able 
exposition by the Washington court stand- 
ing out in forceful contrast to the opinion 
of the New York Court of Appeals, which 
we ventured to predict, would be 
eventually to be quite apart in its 


court, 
found 
ruling. 








NOTES OF IMPORTANT DECISIONS 





BANKS AND BANKING—CHECK OF COL- 
LECTING BANK ON ITSELF AS PAYMENT. 
—The case of Pollak Bros. v. Niall-Heim Co., 
72 S. E. 415, decided by Supreme Court of 
Georgia, seems to be a case where the same 
check is: cash to a creditor, but only an order 
for cash in favor of his agent authorized to 
receive same. In other words, where a drawee 
of a draft in the hands of his bank for 
collection gives it a check on itself, there be- 
ing sufficient funds to meet it, in payment of 
the draft, this is not a transference of the 
money called for by the check, while the ac- 
ceptance of this check is payment of the draft. 

The facts whereby a creditor got between an 
upper and nether millstone were as follows: A 
creditor was the holder of an accepted draft, 
payable six months after sight. He forwarded 
it through his own bank, making it payable by 
its indorsement. This bank sent it to a bank 
of the acceptor’s city, which chanced to be his 
bank of deposit. Having funds more than suf- 
ficient to pay it in his bank, the acceptor gave 
his check in payment, and the draft was 
stamped “paid” and surrendered. This bank 
on the same day sent its check on a New York 
bank to the first bank for the full amount of 
the draft, less its collection charges. Three 
days later this check was presented to the New 
York bank and payment refused, because of 
the failure of the drawer on it in the mean- 
time, a receiver being appointed. 

The bank receiving the draft from its cus- 
tomer intervened, but its intervention was de- 
nied upon the ground that vinis draft had been 
paid only by the check of the acceptor upon 
his deposit in the failing bank. Then the 
creditor sued the acceptor and was denied re- 
covery on the ground that his draft had been 
paid by the acceptor’s check. 
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The Supreme Court said: “We recognize the 
general rule that an agent authorized merely 
to collect a demand or to receive payment of a 





debt cannot bind his principal by any arrange-. 


ment short of an actual collection and receipt 
of the money. Ward v. Evans, 2 Ld. Raymond, 
928. But we think the circumstances under 
which the draft was paid in this case are 
equivalent to the actual receipt of the money 
by the agent. Courts should deal with prac- 
tical problems in a practical way, and give 
the same sense to a plain and ordinary busi- 
ness transaction which is uniformly attached to 
it by the business world.” Then the court goes 
on to speak of the general customs of mer- 
chants and “the system by which nearly all 
banks in this country transact monetary affairs 
by the use of checks, drafts and certificates of 
deposit.” It also says: “We dare say, no- de- 
positor who paid a note or draft payable at his 
own bank ever went through the senseless 
ceremony of first taking out his money at one 
window and immediately paying it in at an- 
other.” 


Yet this is about what the court in the re- 
ceivership matter said should have been done 
in order for the intervention which was de- 
nied to have been successful. We beg to think 
that court was right and the Georgia court 
was wrong for a very simple reason. 

We concede that checks, drafts and certifi- 
cates are recognized as means of payment, but 
they are only conditional payment. Thus, no 
matter whether a check on another bank than 
the one on which it was given had funds 
to meet it or not, it would not be final 
payment until it was paid, that is to say, until 
there was a transference of money, or of what 
would be taken for money, to the bank hold- 
ing the cneck. 

There was no transference of money in this 
ease, and the fact of the collecting bank being 
the acceptor’s bank was out of the ordinary, 
and, therefore, a special instance not contem- 
plated by the bank forwarding the draft. Nor 
was it contemplated by the creditor. Otherwise 
he might well have preferred that another bank 
should have been the collecting bank. 

Suppose, for example, the acceptor had been 
a depositor in two banks, should it be said he 
would have the right to select the one he 
chose and make the result of his choice amount 
absolutely to a payment, when the selection of 
the other would be only a conditional payment? 
A collection agent would not have the right to 
make choice for his principal in that kind of a 
ease. He is a special agent and bound to pur- 
sue the safer course in the principal’s interest. 





THE REFORM OF PROCEDURE. 





The Bench, the Bar, and the public agree 
that their is undue delay in our judicial pro- 
ceedings. A considerable number of able and 
public-spirited lawyers, including several com- 
mittees of this Association and the local Bar 
Associations of this state, have addressed 
themselves to the work of devising amend- 
ments of the law which should make our pro- 
cedure more swift and certain in reaching the 
ends of justice. They have made many sug- 
gestions of the great value looking to changes 
in the code of procedure. Some of these have 
been adopted, and there are pending some, 
the adoption of which would be of material 
advantage. 

It is not my purpose in selecting the reform 
of procedure as the subject for the remarks 
which seem appropriate on the part of a pre- 
siding officer, to discuss these suggestions 
or to offer others relating to the details of 
the code. I wish rather to emphasize the gen- 
eral principle which we will all agree ought 
to control the acts uf the state in dealing with 
this subject. 

The principle is, that procedure should be 
made as simple as possible. The fewer statu- 
tory rules there are to create statutory rights 
intervening between a citizen’s demand for 
relief and the court’s judgment upon his de- 
mand, the better. The more direct and un- 
hampered by the technical requirements the 
pathway of the suitor from his complaint to 
his judgment, the better. It seems to me that 
we have reached a point in our practice where 
the application of this principle requires very 
thorough and radical action; that mere im- 
provement of the Code of Procedure in its de- 
tails will not answer the purpose, 

The original Field Code of Procedure of 1848 
contained 391 sections and was comprised in 
169 of the small, loosely-printed pages of the 
Session Laws of that time. The last edition 
of our present Code at which I have looked 
contains 3,384 sections, a large proportion of 
them dealing with the most minute details. It 
is doubtless true that some provisions of sub- 
stantive law have found their way into this en- 
ormous mass of statutory matter, and that 
some special branches of procedure are cov: 
ered by the present Code which were not in- 


*Delivered as President of the New York 
State Bar Association at its annual meeting in 
Syracuse, January 19, 1911. Many of our sub- 
seribers desire this splendid address preserved 
for reference. 
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cluded in the original Code. Nevertheless the 
comparison between the two statutes reveals 
plainly the fact that for many years we have 
been pursuing the policy of attempting to re- 
gulate by specific and minute statutory en- 
actment all the details of the process by which 
under a multitude of varying conditions, suit- 
ors may get their rights. 

Such a policy never ends. The attempt to 
cover, ‘by express specific enactment, every 
conceivable contingency, inevitably leads to 
continual discovery of new contingencies and 
unanticipated results, requiring continual 
amendment and supplement. Whatever we 
do to our Code, so long as the present theory 
of legislation is followed the Code will con- 
tinue to grow and the vast mass of specific 
and technical provisions will continue to in- 
crease. I submit to the judgment of the pro- 
fession that the method is wrong, the theory 
is wrong, and that the true remedy is to sweep 
from our statute books the whole mass of de- 
tailed provisions and substitute a simple prac- 
tice act containing only the necessary, funda- 
mental rules of procedure, leaving all the rest 
to the rule of court. When that has been 
done the legislature should leave our procedure 
alone. 

We may well aid this simplification of pro- 
cedure by applying the same principle of sim- 
plicity to certain the substantive 
law with a view to making the practical ap- 
the im- 
portant of all, that prin- 
ciple.in determining the standards of conduct 


changes in 


and, most 


observe 


plication of law simple; 


we should 


at the bar. 
The condition in which we find ourselves is 
that, in varying degrees in different parts of 


the calendars clogged, courts 


overworked, 


State, are 
the attainment of justice is de- 
until it often amounts to a denial of 
justice, the honest suitor is discouraged, the 
dishonest man who seeks to evade his just 
obligation is litigate for the 
purpose of postponing Such a condi- 
tion is not sporadic and occasional. It is con- 
tinually recurrent. It is the result of a nat- 
ural tendency which whenever the 
conduct of affairs in any branch of the social 
life of man is entrusted to a particular class 
of men specially qualified for that special work 
by learning and skill beyond the great body 
of their fellows. .The conduct of such affairs 
by such a class becomes an art. The art be 
Rules and formulas origin- 


are 


layed 


encouraged to 
them. 


appears 


comes a mystery. 
aliv designed as convenient aids to the attain- 
ment of ultimate ends become traditions and 
dogmas, and belief in their importance super- 





sedes the object which they were originally 
meant to subserve. Special training develops 
intellectual acuteness and fine and subtle dis- 
tinctions. The sense of proportion is lost and 
the broad, simple, direct methods which alone 
are really useful in helping plain people to 
attain the substantial objects of practical life, 
become entangled in a network of form and 
technical refinement. 

This tendency shows itself in some degree 
in every learned profession. It often affects 
the organization and control of political 
methods. It often affects the conduct and ad- 
ministrative regulation of government. His- 
tory is full of illustrations of its working in 


religion. The development of the fine arts 
presents a record of a multitude of revolts 
against the results of its influence. It affects 
the development of substantive law. Most of 


all it characterizes the growth of legal pro- 
cedure. There more frequently than anywhere 
else the system takes the place of the object 
for which the system was created. We need 
not go back for illustration to the Medes and 
Persians, or to the Priesthood of Egypt, or ask 
why Cato wondered that the Roman Augur 
could keep from laughing when he looked a 
Roman Augur in the face; for the develop- 
ment of our own system of common law and 
equity is familiar to us all. 

We are now in about the same condition, as 
respects a great mass of technicai and 
cific rules obstructing the course of justice, as 
we were in 1848, when the old law and 
practice of the state 
adoption of the Field Code—that great enact- 
ment which gave form to the procedure of 
practically every American state following 
the course of the common law, ul- 
timately impressed itself the slow-mov- 
ing but considerate judgment of the English 
people. We are now in about the same con- 
dition in this respect as was England in 1873 
when the British Parliament passed the new 
Judicature Act and yielded to the principle of 
simplicity in litigation, the allegiance whicn 
she has ever since maintained and strength- 
ened. Curiously enough, at about the same 
time when England adhered to the principles 
of the reformed procedure, we were taking 
the first step toward the abandonment of those 
principles by making the basis of our further 
development in procedure the revision of the 
Code. There is but one way to deal success- 
fully with the condition resulting from sucha 


spe- 


quity 
yas swept away by the 


and which 
upon 


process, and that is not by palliatives in pro- 
cedure, but by revolution in procedure. The 
New York enactment of 1848 was revolution. 
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The British enactment of 1873 was revolution. 
And it is revolution that we need now. 

Let me recall some of the effects of such a 
system as we now have, well known as they 
are to all of us. The system of attempting 
to cover every minute detail with legislation 
appropriate to every conceivable set of cir- 
cumstances is to create a great number of 
statutory rights which the courts are bound 
to respect because they are the law; which 
suitors are entitled to demand because the 
law gives them. In some cases they may 
contribute to the attainment of justice. In 
other cases they may obstruct it. The courts 
cannot apply the rule of justice because they 
must apply the law. These artificial statutory 
rights become the subject-matter of special 
litigation intervening between tbe demand 
for redress and the attainment of it. 

The energies of attorneys and counsel and 
clients, their time and labor, are devoted to 
these statutory proceedings instead of being 
addressed to the trial of the case. Pending 
the disposition of the multitude of motions 
which it is possible to make, and which in 
number are often in inverse proportion to the 
merits of the case, the final disposition of the 
case is postponed. Serious and long-continued 
delay is the result in many cases. -. Witnesses 
die or leave the jurisdiction. Their memories 
become vague and the establishment of facts 
becomes more difficult. Suitors become tired 
and discouraged, or their means are exhausted. 
Conditions change, and the relief, when at- 
tained, is often deprived of much of its value. 

The facilities for delay afforded by this sys- 
tem lead to innumerable defenses for the pur- 
These encumber the calendars 
and oceupy the time of the courts, and prevent 
the hearing and decision of honest contro- 
versies. The system tends to breed a class 
of Code lawyers, acute and subtle, practitioners 
skillful in baffling the efforts of honest men 

eking to get their rights and with no con- 
ception whatever of the principles of jurispru- 
dence or of the high duty of the advocate to se 
cure substantial justice for his clients. At 
their hands justice is easily tangled in a net 
The public estimate of the profession 
of the law is lowered. Public confidence in 
the administration of justice is weakened. The 
general effect of this great mass of statutory 
provisions as a whole is not to facilitate, but 
to impede and hamper the courts in rendering 
prompt and efficient justice. 


pose of delay. 


of form. 


All this is wholly unnecessary. Our courts 
Gesire to do justice; they are.competent to do 





it; and they will do it if left to themselves 
under the guidance of a few simple, funda- 
mental rules and unhampered by a multitude 
of statutory requirements. They are perfectly 
competent to regulate the procedure before 
them by their own rules, which they can adapt 
to the requirements of the cases that arise, 
so that whatever is necessary in any case to 
secure the ascertainment of the facts and the 
application of the law to them shall be done, 
and so that nothing else shall be required. 

I have always thought that Judge Stephen 
Field’s printed but unpublished little book 
called “Early Days in California,’ was most 
instructive to a student of the law. In the 
early period of that great gold excitement of 
1849 some fifteen thousand men, mostly min- 
ers, found themselves collected in the mining 
camp of Marysville. In that hitherto almost 
unpeopled region there was no government and 
no administration, there were no officers of 
the law, and there were no laws of which 
anyone there knew anything. The need of 
government was apparent and the miners got 
together and elected Stephen Field Alcalde of 
Marysville. Under that title he proceeded to 
hold court. There was no procedure. There 
were no laws to describe or define his powers. 
There were no statutes or precedents estab- 
lishing the rights of the parties who came be- 
fore him; but he heard complaints; and with 
the whole force of the general concurrence of 
tnat rude community, he required the persons 
complained of to answer. He tried and de- 
termined the issues. He enforced the judg- 
ments. He tried and punished offenders 
against those rules of right conduct which 
obtain generally in civilized communities, and 
he rendered justice to the _ satisfaction of 
Marysville and the peace and order of the 
community. It may be useful sometimes and 
it is refreshing always to look out from the re- 
finements and subtleties of our sophisticated 
system for administering the law upon some 
simple and direct and swift enforcement of 
the fundamental principles of justice, and to 
question whether in all our elaborate contriv- 
ance of means to attain this end we may not 
be obscuring and forgetting the end itself. 

The real strength of the tendency to make 
provisions for arbitration of disputes in the 
rules of business organizations, rests upon a 
feeling that, if the members of the particular 
trade or branch of business can get away from 
lawyers and the law’s delays and the cumbrous 
technical and expensive procedure of our 
courts, they can have the merits of their dis- 
putes determined swiftly, certainly, inexpensive- 
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ly and adequately. I am inclined to think 
they are generally right. 

Consider the recent development of law ad- 
ministration in the Public Service Commerce 
Commission of the United States. They have 
have not yet embarrassed themselves by any 
code of procedure. They have not had time. 
Yet they are hearing and determining in a 
most adequate and satisfactory way questions 
of fact and law of the most complicated nature 
and of vast importance. 

It would be difficult to conceive of litigation 
more important or more complicated than the 
great controversies between nations which the 
civilized world is more and more tending to 
submit to the judgment of arbitral tribunals. 
Yet the Permanent Court of Arbitration at The 
Hague has practically no rules of procedure. 
It can’t have them because the forty-four na- 
tions who are signatories to the Hague Con- 
vention for Pacific Settlement of International 
Disputes differ so widely in their ideas of 
procedure that the adoption of any single sys- 
tem would be impossible. Accordingly that 
great Convention which first gave practical 
form to the hopes and aspirations that the 
apostles of peace on earth had been voicing 
for centuries, contained only a few very sim- 
ple and fundamental provisions regarding the 
constitution of the Court and the way to get a 
decision from it, leaving the field of procedure, 
in the main, to be determined by the common 
sense of the parties and of the Court in con- 
formity to the requirements of each case as it 
arises. 

I remember hearing Mr. David Dudley Field, 
during the argument of a cause many years 
ago, ask Mr. Charles O’Conor a question as to 
his position concerning the effect of the plead- 
ings in the case. Mr. O’Conor turned, and, 
with that intensity which characterized him (es- 
pecially when dealing with someone he did not 
like) he answered: “Il understand that under 
your code, Mr. Field, the plaintiff comes into 
court and tells his story like one old woman 
and the defendant comes in and tells his story 
like another old woman.” And that was all 
the satisfaction Mr. Field got. The reply was 
intended as a condemnation of the rather 
simple code of that day, but I am not sur 
that it was a condemnation. The old-woman 
method doubtless has its disadvantages, but I 
am not so sure that they are not to be pre- 
ferred to the subtleties of the special pleader 
and the Code lawyer. If we could substitute 
for Mr. O'’Conor's old woman a man of com- 
mon sense with a reasonable knowledge of 
substantive law and a trained sense of mater- 
jiality and relevancy we should have come very 





near the chief end and object of all legal pro 
cedure. I think it is safe to say that if we 
must choose between too much procedure and 
too little we better have too little. 

I wish to guard here against the misappli- 
cation of what I have said lest it have the 
effect of overstatement. It should not be in- 
ferred from what I have said about our pro- 
cedure that in general, considering by itself 
each case which does come to a final judgment, 
the ends of justice are not attained. Asa rule, 
in most cases which reach that point justice 
is done because we have honest and compe- 
tent judges and an upright, independent, fear- 
less and loyal bar. Yet it is done in a great 
proportion of cases, not by the aid of, but in 
spite of, this vast multitude of statutory re- 
strictions, and with an enormous waste of time 
and labor and expense and delay. I do not 
mean to be understood as asserting that a great 
part of the provisions contained in our Code 
do not point out quite reasonable and proper 
methods of procedure to be followed in some 
cases to which they seem to be applicable, and 
probably in the cases which the legislature has 
had in mind in enacting them into law. Yet 
in a great number of other cases they are bur- 
densome and obstructive; and it is true in gen- 
eral that the more detailed provisions of law 
are the more certain they are to be misfits in 
many cases to which they come to be applied. 

I do not mean to say or to imply that the 
members of the bar are subject to just criticism 
for insisting in each case entrusted to them 
that their clients shall have the benefit of all 
the statutory rights which the Legislature has 
provided. Suitors are entitled to the rights the 
law gives them. They are entitled to have their 
counsel assert those rights and to have courts 
award them. I do insist, however, that the law 
ought to be such that what a suitor is bound to 
do or to suffer by way of means or prelimina- 
Tries leading to a final decision on the merits 
ot his case, shoula be determined, as far as 
possible, by the common-sense requirements of 
that particular case, and as little as possible 
by compliance or failure to comply with de- 
tailed and technical statutory requirements de- 
signed to cover ten thousand different cases as 
well as his. 

I insist that notwithstanding the many just 
decisions rendered by our courts, when we con 
sider the prevalent delay, the unnecessary ex 
penditure of time and effort and money, the 
hindrance of just rights through long-continued 
defensive litigation without substantial merit, 
the litiganta who abandon their pursuit of jus 
tice through weariness of lack of means, the 
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citizens who abandon their rights rather than 
incur the annoying and injurious incidents of 
litigation in the effort to enforce them, the 
emboldening of the unscrupulous in whose 
hands delay and difficulty and expense of liti- 
gation are weapons with which to force com- 
promise without just grounds—when we con- 
sider all these incidents of our present condi- 
tion we are bound to say that the general inter- 
ests of the administration of the law require a 
thorough and radical change. 


The situation cannot be met by merely in- 
ereasing the judicial force. We have often 
tried that expedient, but always ineffectually. 
The only real remedy is to be found in re- 
forming the system. 

I have said that the most important thing 
of all toward re-enthroning the principle of 
simplicity and directness in attaining the ends 
of justice is that ‘ve ourselves shall observe 
that principle in determining the standards of 
conduct at the bar. No system will work well 
unless it is applied in good faith. Even though 
we may escape in a great measure from the 
statutory restrictions which now hamper the 
courts in applying the rule of justice in the 
particular case to the proceedings in that case, 
the rule cannot be successfully applied unless 
the sentiment of the profession—the public 
opinion of the bar—makes conformity to that 
rule a requirement of honorable obligation. 

What I have in mind may be illustrated by 
reference to two proposed provisions which 
have been much tavored by our committees 
and which, it seems to me, should find their 
place among the simple and fundamental pro- 
visions of any system of procedure. One is, 
the provision that in every case a day shall 
be given when the parties, through their coun- 
sel, may come berore a judicial officer infor- 
mally for a rule regulating the further pro- 
cedure in the case, covering the whole ground 
of pleadings, bills of particulars, discovery of 
documents, mode of 
trial, ete.—the so-called omnibus summons 


deposition of witnesses, 
pro- 
vision. This would be a most useful substitute 
for the separate, successive motions under spe- 
cial statutory provisions now permitted, yet I 
that its could be 
largely destroyed if the bar generally were to 


can well see efmectiveness 


ittempt to evade it instead of accepting in 
good faith the opportunities which it would 
afford 

ihe other provision is, that no error of rul 


admission or rejection of evi 
lence or otherwise in a trial, shall be ground 


for r appears that a different 


ne upon the 


eversal unless it 





ruling would have led to a different judgment. 
Real acquiescence in such a rule by the bar 
would put an end to the incessant objections 
and exceptions whicn now disfigure so many 
of our trials. We share with England and her 
colonies a highly artificial and technical body 
of rules of evidence such as obtain nowhere 
elise in the civilized world. These rules afford 
most delightful exercise for intellectual acu- 
men, and they have some advantages. They 
have also great disadvantages, and it is by no 
means certain that in the long run they pro- 
duce any better results than the simple and 
natural methods which obtain in the trial of 
cases in countries that follow the course of the 
civil law, and where the method of Mr. O’Con- 
or’s hypothetical old woman controls in the 
giving of testimony as well as in the state- 
ment of the case. 


The fundamental disadvantage of this Anglo 
American system of rules is the fact that, 
when strictly and technically applied, they do 
not correspond with the instincts or the hab- 
its or the ideas of common sense of any plain, 
sensible layman in this world. Their strict ap- 
plication continually impresses clients with a 
sense of injustice because they think they are 
not getting their case before the court, and it 
impresses witnesses with a sense of being bot- 
tled up and prevented from telling the truth. 
In the strictness and technicality with which 
we enforce those rules we go far beyond Eng- 
land or, so far as I know, any of her colonies. 
I think we stand alone among civilized coun- 
tries in the obstacles tnat we interpose to the 
giving of testimony in the most natural way. 
How common it is to see a witness trying to 
tell his story, hindered and worried and con- 
fused by being stopped here and there again 
and again by objections as to irrelevancy and 
immateriality and hearsay, when what he is 
trying to say would not do the slightest harm 
to anyone and would merely help him to state 
what he knows that is really competent and 
material. Such a rule as I have now men- 
tioned would take away the faint hope of a 
technical reversal which underlies such objec- 
but the legal right to object would con- 
tinue, and incessant technical objections would 
probably continue to protong many trials and 
impede the speedy ascertainment of the merits 
of many causes unless the bar in good faith 
were to accept as a rule of conduct that no ob- 
jection should be made or point raised not re 
ally affecting the merits 


tions; 


I presume upon your not remembering some 
thing that | eald at Rochester a year ago to 
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cer can arrest without a warrant on reasonable 


Arrest Officer 


suspecting that a felony has been 
Commonwealth v. Phelps, Mass., 95 


grounds for 
committed 
N. E. 868. 

4. Attachment—Proceeding in Rem.—If there 
is no appear: non-resident defendant, 
an attachment proceeding is treated in the na- 
ture of a proceeding in rem, but if he appears, 
it becomes one in personam.—Barber v. Mor- 
gan, Conn., 80 Atl. 791. 

i.——Purposes of.—-The whole purpose of a 
writ of attachment is to fasten a lien upon 
specific property before the determination of 
the main sgsuit; the attachment resting on its 
own facts, and not on the facts of the main 
action.—Oliver y. Kinney, Ala., 56 So. 203. 
trustee in bank- 
in the state court to 


ce by a 





6. Bankruptey—Courts.—A 
ruptey may file his bill 





ptions, and when 


state law as to claiming exer 
he does so the trustee must set aside the exempt 
exceptions by creditors.- 

Feldman, Ala., 56 


subject to 
Northern Alabama Ry. Co. v. 


So. 6. 


property, 


8.——Provable Debt. 

which is a creditor of a 
its debt as a set-off balance remaining to the 
credit of the bankrupt in its current count on 


right of a 
ankrupt, to apply on 


bank, 








the date of the 1 ruptey, is not affected by 
the fact that th lebt to the bank was not due. 
Germania Savir & Trust Co. v. Loeb. 
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14. Billa and Notes—Days of Grace The law 


of the place where commercial paper is pay- 


able governs the days of grace (juernsey Vv 
Imperial Bank of Canada, C. C. A., 188 Fed 
S00, 


15. Brokers—Adverse Interests. An agent 
employed by an owner to secure a purchaser of 
real estate, who requires an interest in the 
pr@perty without the consent of the owner, held 
to hold such interest in trust for the owner.— 
Beaver v. Continental Building & Ass'n, 
Cal., 116 Pace. 1105. 

16.——Secret Arrangement.—Broker held not 
entitled t6 commissions where he had a secret 
agreement with the opposite party for compen- 
sation.—Nichols v. Greenstreet, 130 N. Y. Supp. 
$43. 

17. Building and Lean Associations—Usury.— 
« building and loar association held to receive 
usury, where a fixed premium, payable monthly 
by a borrowing member, added to the interest 
paid by him, makes the money cost more than 


Loan 
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misled by fraud or concealment, if he de- 
the terms.—Porteous v. Doe, 
296. 


ire to avoid 
Minn., 132 N. W. 
—Consignee.—Where defendant ordered 
lumber of C. to be shipped to A., and C. being 
unable to fill the order, ordered the lumber of 
P., who loaded a car, took the bill of lading in 


his own name, with A. named as consignee, 
and the bill of lading was then sent by P. to 
defendant, and he retained it and received the 
proceeds of the lumber, held, that the title to 
the lumber never passed to C., so that defen- 
ant was liable to P.’s assignee, notwithstand- 
j j ent to ¢ Security State Bank 
‘ Lumber ¢ Wash., 117 Va 27 
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‘ nd delivered a part of a ship- 
mpt i tha it reeelved the 
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24 (Carciers eof Passengers —Pjcoction Ralil- 
1 mpany held liable to passenger wrong- 
expelled by the conductor, though it was 
thr h an error of judgment Cinctn- 
ti Northern Traction Co. v. Rosnagle, Ohio, 
NX KE RS4 
Presumption.—That a vestibule door on 
train, closed as the train was started, while 
a passenger attempting to board it was on the 
lower step, was closed by some one connected 
with the operation of the train, may be in- 
ferred, in the absence of evidence to the con- 
trary.—Rainey v. Grand Trunk Ry. Co. of Can- 


ada, Vt., 80 Atl. 723. 

26.——Voluntary Intoxication.—A passenger's 
voluntary intoxication held not to prevent his 
recovery for personal injuries if he was ejected 
with undue violence.—Maryland & P. R. Co, v. 
Tucker, Md., 80 Atl. 688. 

27. Chattel Mortguges—Crops to be Grown.— 
A mortgage of crops to be grown by a mort- 
sagor who does not own or have any interest 
in the land upon which the crops are grown 
creates no specific lien upon or title to the 
crops when grown.—Farmers’ Union Warehouse 
Co. v. MeIntosh, Ala., 56 So. 102. 








construe a contract so give of the 
parties an unconscionable advantage, unless 
clearly required by the terms of the instrument. 
Falls Orchard & Fruit Co. v. Salsbury, 
117 Pac. 118. 

30.——Joint Contract.—No particular language 
is necessary to make a contract joint; intent 
of the parties governing.—Smith v. Woodward, 
117 Pac. 140. 
31.——Performance.—A 
all'is done that its terms require 
performed, but until full the 


as to one 


Twin 
Idaho, 


Colo., 
executed 
to be 

con- 


contract is 
W } € n 


performance 


tract is executory.—Leadbetter v. Hawley, On, 
Pac. 289. 

Unilateral.—Agreement of murictans to 

nriay at a restaurant for two years without 

reement of the other party to employ them 

fe ny definite time beyond « single Week 

old veld ase beoine wnllateral Hustonaby lire 
Revardel, 190 N. ¥. Supp, 804 
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Parley ¥% Alabama Terminal & lmprevement 


Alm... 66 Be. 285 

‘ Herrowtng Money A private corpers 
nh or@eantiaed for pecuniary profit may berrew 
oy When necessary and tenue uetomary 
‘ lences of debt thercfor unless prohibited b 
charter —Johneon v. Johneon Dros, Me, #6 

Atl, Tal 
Concellation of Steck A stockholder 
of a corporation may maintain a bill in equity 
the cancellation of steck, where the leene 
as ultra vires and unlawful, even though the 


stockholder, when he acquired his interest, had 


knowledge of the fact Eliia v. Penn Beef Co., 
Del, 80 Atl 666. 
26 Stock Subscription.—A stockholder. 


sued on his unpaid stock subscription, held en- 
titled to question, In that sult, the validity and 


‘mount of the asserted debts of the corpora- 
tion.——Grady v. Graham, Wash., 116 Pac. 1098, 
27. Criminal Law—Accessory.—As a general 


cannot be convicted of a 
higher offense than the principal.—Trozzo v 
Peonie, Colo., 117 Pac. 150. 

38. Courts—Conformity Act.—Under the con- 
formity act, federal courts in determining a de- 
murrer to a declaration in an action at law will 
be governed by the decisions of the highest 
court of the state.—-Norfolk & Portsmouth 
Traction Co. v. Rephan, C. C. A., 188 Fed. 276. 

39. Jurisdiction First Acquired.—Where a 
court of another state on action brought there- 
in is advised that the jurisdiction of the court 
of this state has been first invoked, it may stay 
its jurisdiction, but before judgment in this 
state, no legal duty requires such action.—Jos. 
Joseph & Bros. Co. v. Hoffman & McNeill, Ala, 
56 So. 216. 


rule, an accessory 
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40. Dedication—Ewwidence.—Declarations of 
the directors of a company that no buildings 
should be placed between certain lots and the 
ocean held sufficient to show a dedication to 
the public —Poole y. Commissioners of Reho- 
both, Del., 80 Atl. 683. 


41. Deeds—Condition Subsequent.—A _ gran- 
tee’s title subject to be divested on breach of 
conditions can only he set aside at the grantor’s 
election.—Holmes v. Brooks, Conn., 80 Atl. 773. 


42. Recital of Consideration.—The _ ac- 
knowledgment in a deed of the receipt of con- 
sideration would not prevent the grantor from 
claiming the existence of the vendor's lien, if 
the purchase price was not in fact paid.—Cook 
v. Atkins, Ala., 56 So. 224. 


43. Diverce—Alimony.—Where the alimony 
awarded is awarded in a lump sum presently 
payable, the court, after the term, held unau- 
thorized to modify the alimony.—Guess v. Smith, 
Miss., 56 So. 166. 





44.——-Public Welfare.—Divorce jurisdiction 
should be administered in view of the public 
good, as well as private rights.—Jones v. Jones, 
Or., 117 Pac. 414. 

45. Ensements—Uninclosed Lands.—That the 
owner of uninclosed lands left gates and bars 
in a fence did not indicate a surrender or ac- 
quiescence in the right of persons to pass.— 


Schulenbarger v. Johnstone, Wash., 116 Pac. 
843. 
46. Ejectment—Burden of Proof.—In an ac- 


tion of ejectment, the burden of proof remains 





on the plaintiff during the entire case.—Ste- 
vens v. Smoker, Conn., 80 Atl. 788. 

47. Embezzlement—Intent.—An agent ‘may 
be guilty of embezzlement of his principal's 
property, though he had the secret, uncom- 
municated intent to convert it before he re- 


ceives it, or before it came into his actual cus- 
tody, though he might be also guilty of larceny. 


—Wall v, State, Ala., 56 So. 57. 
48. Estoppel—Duty.—The fact that a party 
giving information to another was not bound 


to do so held immaterial on the question of his 
estoppel to deny the truth of the facts stated 
by him.—John V. Schaefer, Jr., & Co. v. Ely, 
Conn., 80 Atl. 775. 

49. Evidence—Assignment of  Wages.—The 
courts may take judicial notice that ordinarily 
an assignment of wages, earned or to be earn- 
ed, or garnishment of wages, imputes no wrong 
or misconduct to the debtor.—Rugg v. Tolman, 
Utah, 117 Pac. 54. 

50. Judicial Notice.—The courts will judi- 
cially notice the custom of husbands and wives 
to make mutual wills for the disposal of the 
community estate.—Prince v. Prince, Wash., 








117 Pae. 255. 

51.——Plea of Infancy.—Under defendant’s 
plea of infancy in a contract action, it was 
competent to prove statements by defendanr 
to plaintiffs, before making the contract sued 
on, thaf defendant was over 21 years of age. 
—Taylor v. White & Awbrey, Ala., 56 So. 2. 

52. Relevancy.—Unless excluded by a rule 


or principle of law, any fact may be proved 
which logically tends to aid in the determina- 
tion of the issues.—Wynehouse Vv. Mendelson, 
Conn., 80 Atl. 706. 





53,—Similar Circumstances.—In an action 
against a ‘tailway company for setting fire 
along its right of way, a report of a section 
foreman as to the time, place, and circum- 
stances of the fire held properly admitted in 
evidence.—Hilbert v. Spokane International 
Ry. Co., 116 Pac. 1116. 

54. Equities—Election 
one whose property 


Idaho, 


of Remedies.—Where 
rights have been injured 
by fraud elects ty repudiate the transaction 
and recover his property and can only do so 
by intervention in a pending suit, his right 
to intervene is not destroyed by the fact that 
he had an election of remedies.—United States 
Trust Co. of New York v. Chicago Terminal 
Transfer R. Co., C. C. A., 188 Fed. 292. 

55. Extradition—Prior Demand.—No prior 
demand by a foreign government is necessary 
before the arrest of a fugitive from the jus- 
tice of such government in extradition pro- 
ceedings.—Ex parte Zentner, D. C., 188 Fed. 344. 

56. False Pretenses 
of a party to a transaction to disclose facts 
which, if known, would deter the other party 
from parting with his money is not false pre- 
tenses, even though false pretenses may be 
proved by the acts or conduct of defendant, as 





Evidence.—The 





failure 





well as by words.—Stumpff v. People, Colo., 
117 Pac. 134. 
57. Fixtures—Intention.—The intention with 


which a chattel is attached to the realty is of 
great importance in determining whether it 
has become a fixture.—Grubbs v. Hawes, Ala., 56 
So. 227. ; 

58. Trade Fixtures.—Buildings and fixed 
machinery erected by a lessee at his own ex- 
pense are trade fixtures, which he can remove 
during the lease——Cornell-Andrews Smelting 
Co. v. Boston & P. R. Corporation, Mass., 95 N. 
E. 887. 

59. Fraudulent Conveyances—Consideration. 
—Improvements placed by a wife upon real 
pronerty vf her husband he'd not to be suffi- 
cient consideration to support the husband's 
voluntary conveyance of the lands to her, so as 








to prevent such conveyance from being in 
fraud of creditors.—Hull v. Hudson, Del., 80 
Atl. 674. 

60. Garnishment—Nature of Remedy.—Gar- 


nishment proceedings were provided to enable 


a creditor to reach property and funds of his 
debtor which cannot be reached by execution, 
but which, in equity and justice, should be 
applied to the payment of a debt.—Allen_ v. 
Woodruff, Ala., 56 So. 247. 

61. Guardian and Ward—Compromise of 
Claim.—a«an infant's guardian can compromise 


a claim for personal injury to the ward, when 
acting in good faith and not contrary to law 
or the orders of the probate court.—Grievance 
Committee v. Ennis, Conn., 80 Atl. 767. 

62. Habeas Corpus—Federal Courts.—Habeas 
corpus will not be granted by a federal court 
to review petitioner’s restraint for violation 


of a state law, on the ground that the indict- 
ment did not charge a crime, or was not prop- 
erlv verified. or that the statute was in con- 
flict with the state Constitution—Ex parte 
Counort, C. C., 188 Fed. 398. 

63. Husband and Wife—Husband’s_ Busi- 


ness.—A wife who furnished money to conduct 
a business formerly conducted by her husband 
held not liable to his creditors, unless she car- 
ried on the business for his benefit in her name. 
—Everson v. Wood, Or., 117 Pac. 299. 


64. Injunction—Removal of Timber.—Injunc- 
tion will lie to vrevent the removal of timber 
under a contract after the expiration of the 
eontract.—Anderson v. Miami Lumber Co., Or., 
116 Pac. 1056. 

aN Tnenestion.—Reasenahle Charge.—A state 


may, as an incident to its power to enact valid 
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inspection laws, impose a reasonable charge 
for the purpose of defraying the expense of the 
inspection.—Messenger v. Board of Com’rs of 
Converse County, Wyo., 117 Pac. 126. 


66. Insurance—Fraternal Order.—The con- 
stitution of a fraternal order, which designates 
the beneficiaries under its certificates, should 
be liberally construed according to the ordi- 
nary and common use of words.—Mund vy. Re- 
haume, Colo., 117 Pac. 159. 


67. Measure of Loss.—The value of in- 
sured goods at the time of their destruction 
by a fire is the measure of indemnity for the 
loss, under a policy stipulating for indemnity 
to the extent of a fixed sum.—Dakin v. Queen 
ai tog Ins. Co. of Sioux Falls, 8S. D., Or., 117 

ac. 419. 


68. Judgment—Collateral Attack.—If the ju- 
risdiction of the probate court has attached, 
and it has proceeded to exercise that jurisdic- 
tion, irregularities in the subsequent proceed- 
ings, such as failure to notify necessary parties, 
will not annul the decree rendered on collateral 
attack thereof.—Powell v. Union Bank & Trust 
Co., Ala., 56 So. 128. 


69.——Death of Defendant.—A judgment 
given against a person who dies before the 
hearing and submission of a cause is void, and 








not merely voidable.—In re Young's Estate, 
Or., 116 Pac. 1060. 
70.—Res Judicata.—Where one railroad 


company leased its line of another. a judgment 
in favor of the lessor company, in an action 
by a passenger, held to be a bar to an action 
against the lessee company.—Jenkins v. At- 
lantic Coast Line R. Co., S. C., 71 S. E. 1010. 

71. Landlord and Tenant—Leasehold.—At com- 
mon law a leasehold is personal property.— 
Morrison v. Martin, Conn., 80 Atl. 716. 

72. Use and Occupation.—Though plaintiff 
violated or rescinded an express contract with 
defendant for the latter’s use of a _ building, 
he could recover for the value of its use and 
occupation, if defendant in fact occupied it.— 
Thomas v. Smoot, Ala., 56 So. 1. 

73. Limitation of Actions—Payment Tolling. 
—lIf an heir of a vendee, in making payments 
of interest on a purchase-money note, acted 
as agent for the other heirs, his payments 
operated to toll the statute of limitations as 
to all of them.—Cook v. Atkins, Ala., 56 So. 
224. 





74. Mendamus—Questions Reviewable. — In 
action of mandamus in Supreme Court to re- 
quire judge of district court to fix amount of 
undertaking to supersede order dissolving tem- 





porary injunction, Supreme Court held not en- 
titled to consider merits of: controversy in 
original action.—State v. Dungan, Neb., 132 N. 
W. 305. 

75. Master and Servant—Assumption of 


Risk—The defense of assumption of risk, in an 


action by a sérvant against his master, must 
be rresented by plea.—Southern Ry. Co. v. Go- 
ins, Ala., 56 So. 253. 

76.——Contributory Negligence—An _ injured 


servant basing his cause of action on the neg- 
ligence of the master in failing to give in- 
structions, cannot recover where he had full 
knowledge of the danger causing the injury.— 








Snyder v. Lamb-Davis Lumber Co., Wash., 117 
Pac. 399. 
77. Non-delegable Duty.—It was the mas- 


ter’s non-delegable duty, upon ordering work- 
men to take down and repile lumber, to see 
that the lumber was piled so as to make the 
place reasonably safe for work.—Dumas Vv. 
Walville Lumber Co., Wash., 116 Pac. 1091. 

78. Vice-Principal—To make the foreman 
of a gang of laborers a vice principal, whose 
negligence will charge the master for personal 
injuries to a servant, the control vested in 
the foreman must be absolute.—E. Van Winkle 
Gin & Machine Co. v. Brooks, Okl., 116 Pac. 908. 

79. Mechantes’ Liens—Machinery.—It is not 
essential to the establishment of a mechanics 
lien on machinery that it be attached to or 
made a part of the realty—McFeron v. Doyens, 
Or., 116 Pac. 1063. 








80. Pleadings.—The equitable nature of a 
proceeding to foreclose a mechanic’s lien is 
not affected because the answer or cross-com- 
plaint seeks damages.—Selfridge v. Leonard- 
Heffner Machinery Co., Colo., 117 Pac, 15%. 


81. Subcontractor.—In a suit by a sub- 
contractor to enforce a mechanic’s lien, the 
owner was properly permitted to testify wheth- 
er he made any payments to the contractor in 
advance of the “progress of the work.’’—Kelly 
v. Alling, Conn., 80 Atl. 782 


82. Mortgages—Redemption.—One tedeem- 
ing land sold under mortgage foreclosure is 
not chargeable with costs, attorney’s fees, etc., 
if he was not a party to the suit.—Presiaenr 
and Trustees of Tualatin Academy & Pacific 
University v. Keene, Or., 117 Pac, 424. 


83. Redemption.—On redemption from 
mortgage as distinguished from statutory re- 
demption, the redemptioner held required to 
do equity and pay all that is due before re- 
ceiving conveyance.—Machold y. Farnan, Idaho, 
117 Pac. 408. 

84. Municipal Corporations—Degree of Care. 
—The degree of care required of a 3%-year- 
old child, alone in the street, for her own 
safety, was that of a reasonably careful child 
of her age.—Dowd v. Tighe, Mass., 95 N. E. 
853. 











85. Negligence.—A city held not exempt 
from liability for the insufficiency of the size 
of an artificial channel into which it had di- 
verted a stream to carry off flood waters caused 
by a cloud-burst, where a number of such 
cloud-bursts have been known to occur.— 
Wilson v. Boise City, Idaho, 117 Pac. 115. 

86. Police Power.—An ordinance requiring 
protection of fruits and candies exposed for sale 
from flies and dirt held not an unnecessary in- 
terference with private rights.—Ex parte Baci- 
galupo, Minn., 132 N. W. 303. 

87. Theaters.—A city ordinance, requiring 
proprietors of theaters and other shows to re- 
quire ladies attending the performance to take 
off their hats, is within the police power of the 
municipality.—Oldknow v. City of Atlanta, Ga., 
71 S. E. 1015. 

88. Navigable Waters—Public Land.—The 
grantee of government lands bounded by a 
navigable stream takes title in fee to the wa- 
ter’s edge, and to the land under water to the 
thread of the channel, subject to the paramount 
right of the state to protect, preserve, and 
improve the public navigation easement.—Nor- 
ton v. Whiteside, C. C., 188 Fed. 356. 

89. Negligenee—Independent Contractor.—An 
employee of the original contractor working 
on the premises while an independent contrac- 
tor must also work, must exercise reasonable 
care to look out for himself.—Sullivan = v. 
Wakefield, Or., 117 Pac. 311. 

90.—Infant.—It cannot be said, as a matter 
of law, that boys under 14 vears of age are 
incapable of contributory negligence, the ques- 
tion ordinarily being for the jury.—Tibbits v. 
City of Spokane, Wash., 117 Pac. 397. 

91. Partnership—Agency of Partner.—A con- 
tract by the managing partner within the scope 
of the partnership business bound the other 
partner, though he had no knowledge thereof. 
—Anderson v. Clayton, Utah, 117 Pac. 41. 

92. Payment—Check*—A debtor delivering 
checks to an agent with power to collect held 
not to thereby pay his claim to the creditor.— 











Roberts, Johnson & Rand Shoe Co. v. McKim, 
Nev., 117 Pac. 13. 
92. Officers—Abolishment of Office.—The Leg- 


islature may abolish any office which it may 
create, and the abolition of such office termin- 
ates the right of the incumbent to exercise the 
richts and duties thereof.—Touart v. State, Ala., 
56 So. 211. 

94. Principal and Agent—Apparent Authority. 
—The principal is bound by the acts of his 
agent, to the extent of his apparent authority. 
unless the real extent of his power be brought 
to the knowledge of the other party.—Silver 
Mountain Mine Co. v. Anderson, Colo., 117 Pac. 
173. 
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95.———Discharge of Agent.—When a siahnsieal 111. Torts—Right of Privacy.—Compensatory 
discovers that his agent is ac —_ adversely to damages for violation of the right of privacy 
his interests, he may discharge-the agent re- are limited to the humiliation, mortification, 
gardless of how he disc srered’ the agent’s mis- and mental distress which the plaintiff may 
feasance.—Bilz vy. Powell, Colo., 117 Pac. 344. have suffered.—Binns y. Vitagraph Co. of Amer- 

rete ‘ ; . 

96.——Liability of Agent.—A servant, furnish- | !©®% 130 N. ¥. Supp. 876. 
ing his own team, held Hable to the master for 112. Trover and Conversion—Manual Taking. 
loSses resulting from negligence in overload- | —It is not necessary to a conversion that there 
ing the wagon.—Glover v. Richardson & Elmer should be a manual taking of the thing in 
Co.. Wash., 116 Pac. 861. i question.—Lee Tung v. Burkhart, Or., 116 Pac. 

97. Principal and Surety—Indemnity. — In- 1088. 
demnity taken by one of several] sureties from 113. Trastea—Manner of Execution.—A deed of 


their common principal is taken for the benefit trust held to create a mere naked power to di- 
of all—People’s State Bank v. T’Miller, Kan., rect the payment of any part or the whole of the 
116 Pac. 884. trust fund, and such Pads must be executed 

98. Reformation of Instruments—Burden of | in the manner prescribed in the deed.—Union 
Proof.—The burden of showing mistake in an | Trust Co. v. Sheldon, Conn:, 80 Atl. 758. 
instrument, so as to authorize its reformation, 114. Parol Agreement.—A resulting trust 
is on the party asserting the mistake.—Newell may be proved by parol, such as @ parol agree- 
v. Hartman & Fehrenbach Brewing Co., Del., ment identical with that implied by law.—Ap- 
80 Atl. 672. peal of Wilson, Conn., 80 Atl. 718 

99. Removal of Causes—Separable Action. — 115. Resulting Trust.—Persons whose 
That resitent defendants are joined, against names are wrongfully and without considera- 
whom no cause of action is stated, held not to tion inserted in a deed as beneficiaries of a 
prevent nonresident defendant from removing trust take no interest, and the trustee holds the 
cause to federal court, on the ground that they property for the rightful beneficiaries —Laugh- 
were fraudulently joined to prevent the remo- lin v. Page, Me.,°80 Atl. 753. 











val.—Stratton’s Independence vy. Sterrett, Colo., 116. Ultimate Beneficilary.—Where the trust 

117 Pac. 351. for which real estate was given has expired, 
100. Sales—Direction of Buyer.—Where a con- | such real estate should be conveyed by the 

tract of sale designates the means of carriage, trustee to the ultimate beneficiaries.—Sanger v. 

the seller must conform to the direction.— Bourke, Mass., 95 N. BE. 894. 

Clauss Shear Co. v. Alabama Barber Supply Co., 117. Vendor and Purchaser—¥Estoppel— Where 

Ala., 56 So. 49. the time fixed in a contract of sale for per- 
101..-—Entire Contract.—A contract for the formance has passed with no performance nor 


sale of wool, some of which was on the bodies offer to perform, neither party may put the 
of the sheep when the contract was made, and other in default without an offer to perform.— 
all of which had to be weighed to determine Ready v. Sound Inv. Co., Wash., 116 Pac. 1093. 


the price, held entire—Walti v. Gaba, Cal., 116 118.——Registration of Deed.—Where land is 
Pac. 963. granted to several grantees, the one first re- 
102. Return of Property.—A buyer to effect cerding his deed takes priority.—Thomas | v. 





a rescission of a contract of ante bong a gs West & Wheeler, Warh., 116 Pac. 1074. 
to return the property to e seller within a “ ia ey ere 
reasonable time after the discovery of breach en Ro neg ge _— pots ace ow thn 
rarranty.—Millsap v. Wolfe, Ala., 56 So. 22. rporations.—. inicipal agency with the 

of warran = rower and duty to supply water to a city and 
103. Specific Performance— ovenant.—A cove- to the inhabitants of a town ought not to be 
nant by defendant selling his business not to | compelled to build water mains or laterals un- 


re-engage therein held enforceable by the as- less they are to be used so as to vield a re- 
signee of the purchaser.—Johnston v. Blan- | turn on the outlay.—Board of Water Com’rs of 
chard, Cal., 116 Pac. 973. City of Hartford v. Town of Bloomfield, Conn:, 
104. Mutual Wills.—Mutual wills by two 80 Atl. 794. 
testators, looking to a just distribution of the 120. Prescription—A grant of flowage 
property of both, partake of the nature of con- right will be presumed. after twenty consecu- 
tracts, which may be specifically enforced.— tive years flowage, with’ appreciable damage 
Prince v. Prince, Wash., 116 Pac. 255. each vear, and without claim of compensation; 


10>. Taxation—Assessment.—Real estate sold but where there is no appreciable damage the 
for taxes is properly assessed to the owner flowazge must be adverse to raise the presump- 
while he remains in possession with the right tien.—Miles v. United Box Board Co., Me., 80 





to redeem.—Johnson v. Monson Consol. Slate Atl. 706. 
Co., Me., 80 Atl. 750. 121. Wills—Alteration by Testator.—Where 
106.———Primary Liability.—Where a tax was testatrix cut words from her will. with a view 
assessed against the owner of land, he is pri- to a pro tanto revocation, the will as origin- 
marily liable, even though there be a lien upon allv executed held admissible to probate on 
the land.—Equitable Trust Co. of New York v. showing what the words cut out were.—Hartz 
Kelsey, Mass., 95 N. FE. 850. v. Sobel, Ga., 71 S. E. 995. 
107 Voluntary Payment.—Payment of a 122.- Construction—A devise of “all my 
tax assessed under an invalid law held not vol- property” is sufficient to include both real and 
untary, so as to preclude the party paying personal property.—Caffey v. Tindall, Miss., 56 


from recovering the amount, although a sale So. 177. 

would not have taken place for several months, 123.——Constriiction.— Words sometimes have 

and no tax deed would have issued for three | , meaning,- when applied to certain conditions 

iyears after sale.—Ottawa lI niversity v. Board of or relations, other than their ordinary meaning, 

Com’rs of Franklin County, Kan., 116 Pac. 892. and when so used in wills should be so con- 
108 Tenaney in Common—Contribution.—Gen- strued to effectuate the user’s intention.—Weeks 

erally, one cotenant is entitled to contribution v. Mansfield, Conn., 80 Atl. 784. 


from his cotenant for necessary repairs and ee Identifyine Leeatee.—A testamentary 
improvements made with the =e assent.— gift to a corporation is not defeated by anv 
Hogan v. McMahon, Md., 80 Atl. 69 mistake in naming the corporation if it can be 
109 Richt of siinidhedih-tiien in posses- identified, as hy location of its buildine.— 
sion of government land as cotenant of another President and Trustees of Tualatin Academy & 
cannot acquire a homestead right to the exclu- Pacific University v. Keene, Or., 117 Pac. 424 
sion of his cotenant.—Lytle v. Devlin, Nev., 125.——Undevised Interest.—Where testator 
117 Pac. 15. bequeathed the interest on trust funds to his 
119. Theaters and Shows—Rensonable Care. children for life, and in case of their death 
—Where a railway company conducts an amuse- without issue then over to the survivors. the 
ment parke it must exercise reasonable care residue of the trust fund remainine after the 
that the premises shall be reasonably safe for denth of the last child who dies without issve 
visitors, whether an admission is charged or will go as undevised property, unless some per- 
not.—-Turgeon v. Connecticut Co., Conn., 80 Atl. son was designated to take it.—Sanger Vv. 





714. Bourke, Mass., 95 N. E. 894. 
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CONSTITUTIONALITY OF WORKMEN’S 
COMPENSATION LAW. 





The Supreme Court of Washington, by 
an unanimous bench, has lately affirmed 
the constitutionality of the Workmen’s 
Compensation Act of that state. State v. 
Clausen, Auditor, 117 Pac. 1101. 


It is interesting to note the declaration 
of the policy of this legislation as it appears 
on the face of the statute, which is as fol- 
lows: It declares that the rule at common 
law governing remedies of workmen against 
employees for injuries is inconsistent with 
modern industrial conditions; that these 
remedies have proven economically unwise 
and unfair; that their administration has 
produced the result that little of the cost 
thereof to the employer has reached the 
workmen, and that little only at a great ex- 
pense to the public; that the remedy to the 
individual workman is uncertain, slow and 
inadequate; that injuries in such employ- 
ments formerly occasional have become fre- 
quent and inevitable; that the welfare of 
the state depends upon its industries and 
even more on the welfare of its wage- 
workers. One might well wish that such a 
statute were not handicapped by a lame 
sort of statement of the reasons for its 
enactment. It is such meritorious legisla- 
tion, that enumeration of what leads to its 
adoption ought not to bring any possible 
peril under the rule that the inclusion of 
one thing is the exclusion of another. 


However, the Washington Supreme 
Court has vindicated the statute, as within 
the rightful power of the legislature, in an 
opinion that should stand as a monument 
in judicial literature to its author, Judge 
Fullerton. In that opinion he has ascribed 
to the legislature a larger presumption as 
to intent within constitutional limitations 
than it seems to’ have credited itself with 
possessing. All of this we concede to be 
with utmost propriety. 





The review the learned judge makes of 
cases decided by the federal supreme court, 
reaching their climax in the case of Noble 
State Bank v. Haskell, 219 U. S$. 104, 
which involved the constitutionality of the 
bank guaranty law, well deserves ‘considera- 
tion. Indeed, this review goes further to 
justify the broad declaration made by Jus- 
tice Holmes as to the wide sweep of the 
police power of the state than any review 
heretofore coming under our notice. 

Applying regulation of the kind intended 


by workmen’s compensation laws to haz- 
ardous or extra-hazardous industrial em- 


ployments seems to us well within the deci- — 


sion in the bank guaranty case. In other 
words, if the bank guaranty law is con- 
stitutional, a fortiori should be deemed a 
proper workmen’s compensation law. 


The bank guaranty law was more special. 
While it affected the right to carry on a law- 
ful business, yet it might rather be claimed 
not within rightful classification than might 
be urged as to businesses, and not one busi- 
ness, which are classified by a description 
as to their general nature. Thus a bank is 
not hazardous or extra-hazardous to its 
particular customers. But an industrial 
employment may be such as to a certain 
class having contractual connection with it. 


The danger to the public welfare as to 
banks not being guaranteed against insol- 
vency, and, thereby, the precipitation of 
widespread calamity, lies in the banks not 
severally conducting their affairs along 
profitable lines or from dishonesty or bad 
judgment, thus making fault on the part of 
others give a rule for the reach of police 
power to one not at fault at all. 

In industrial insurance by provisions in 
a workmen’s compensation law, the theor, 
is, that the best managed institution in 
hazardous industry has its toll of life and 
injury, as well as that which increases it 
by negligence. 

Furthermore, the law of demand an‘ 
supply enables the negligent carrier or 
manufacturer to demand no more for h’s 
service or product, than he who avoids nez- 
ligence. It is on the average cost that the 
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price is fixed and damages are estimated in 
injury as well as wear and tear and interest 
on capital. The non-negligent carrier and 
manufacturer really reap profits from the 
misfortunes of their competitors and, if 
that increment is taken away, they suffer 
as to nothing earned by their efforts. 


But especially may it be said, that the 
evil is more apparent in the eye of public 
policy, because it falls upon those who, if 
not protected against loss in industrial pur- 
suits, ought to have a higher wage for 
their service. If they ought to have it, this 
falls upon every hazardous employment, 
whether negligently carried on or not. 

But, if the law bears no relation to scales 
in wages, even incidentally, hazardous em- 
ployment invites the risk of life and limb, 
and does this because in no other way may 
it advance. ‘Therefore hazardous employ- 
ment in seeking its own advancement—in 
the pursuit of its private gain—is expected 
to cast charges upon the general com- 
munity. 

It is true the general community may 
encourage hazardous employments, because 
they are inseparable from advance in pro- 
gress and increase of commercial power. 
But this encouragement is from a mere bal- 
ancing of the good and the evil in their 
existence. They are certainly not of as 
much benefit as they would be, if they at- 
tained the same results without the loss of 
life and limb which is entailed. 

But, after all, directly from these in- 
dustries proceed evils or misfortunes which 
the police power may take into considera- 
tion. To suffer them to continue may raise 
discontent in the ranks of those necessary 
to be considered to enable these industries 
to flourish as they should. 

And particularly is it for the common 
weal that the brunt of affliction incident to 
a state’s progress should not fall on those 
or upon the families of those who build it 
up. 

It is the best foundation for material 
progress, that it should rest upon a senti- 
ment that will promote peace and concord 
between industries and industrial workers. 





It is their best basis for security, and as 
they are secure, other pursuits are rendered 
more safe. 

We are indeed glad to see this able 
exposition by the Washington court stand- 
ing out in forceful contrast to the opinion 
of the New York Court of Appeals, which 
court, we ventured to predict, would be 
found eventually to be quite apart in its 
ruling. 








NOTES OF IMPORTANT DECISIONS 





BANKS AND BANKING—CHECK OF COL- 
LECTING BANK ON ITSELF AS PAYMENT. 
—The case of Pollak Bros. v. Niall-Heim Co., 
72 S. E. 415, decided by Supreme Court of 
Georgia, seems to be a case where the same 
check is cash to a creditor, but only an order 
for cash in favor of his agent authorized to 
receive same. In other words, where a drawee 
of a draft in the hands of his bank for 
collection gives it a check on itself, there be- 
ing sufficient funds to meet it, in payment of 
the draft, this is not a transference of the 
money called for by the check, while the ac- 
ceptance of this check is payment of the draft. 

The facts whereby a creditor got between an 
upper and nether millstone were as follows: A 
creditor was the holder of an accepted draft, 
payable six months after sight. He forwarded 
it through his own bank, making it payable by 
its indorsement. This bank sent it to a bank 
of the acceptor’s city, which chanced to be his 
bank of deposit. Having funds more than suf- 
ficient to pay it in his bank, the acceptor gave 
his check in payment, and the draft was 
stamped “paid” and surrendered. This bank 
on the same day sent its check on a New York 
bank to the first bank for the full amount of 
the draft, less its collection charges. Three 
days later this check was presented to the New 
York bank and payment refused, because of 
the failure of the drawer on it in the mean- 
time, a receiver being appointed. 

The bank receiving the draft from its cus- 
tomer intervened, but its intervention was de- 
nied upon the ground that vais draft had been 
paid only by the check of the acceptor upon 
his deposit in the failing bank. Then the 
creditor sued the acceptor and was denied re- 
covery on the ground that his draft had been 
paid by the acceptor’s check. 
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The Supreme Court said: “We recognize the 
general rule that an agent authorized merely 
to collect a demand or to receive payment of a 
debt cannot bind his principal by any arrange- 
ment short of an actual collection and receipt 
of the money. Ward v. Evans, 2 Ld. Raymond, 
928. But we think the circumstances under 
which the draft was paid in this case are 
equivalent to the actual receipt of the money 
by the agent. Courts should deal with prac- 
tical problems in a practical way, and give 
the same sense to a plain and ordinary busi- 
ness transaction which is uniformly attached to 
it by the business world.” Then the court goes 
on to speak of the general customs of mer- 
chants and “the system by which nearly all 
banks in this country transact monetary affairs 
by the use of checks, drafts and certificates of 
deposit.” It also says: “We dare say, no de- 
positor who paid a note or draft payable at his 
own bank ever went through the senseless 
ceremony of first taking out his money at one 
window and immediately paying it in at an- 
other.”” 


Yet this is about what the court in the re- 
ceivership matter said should have been done 
in order for the intervention which was de- 
nied to have been successful. We beg to think 
that court was right and the Georgia court 
was wrong for a very simple reason. 


We concede that checks, drafts and certifi- 
cates are recognized as means of payment, but 
they are only conditional payment. Thus, no 
matter whether a check on another bank than 
the one on which it was given had funds 
to meet it or not, it would not be final 
payment until it was paid, that is to say, until 
there was a transference of money, or of what 
would be taken for money, to the bank hold- 
ing the cneck. 

There was no transference of money in this 
case, and the fact of the collecting bank being 
the acceptor’s bank was out of the ordinary. 
and, therefore, a special instance not contem- 
plated by the bank forwarding the draft. Nor 
was it contemplated by the creditor. Otherwise 
he might well have preferred that another bank 
should have been the collecting bank. 

Suppose, for example, the acceptor had been 
a depositor in two banks, should it be said he 
would have the right to select the one he 
chose and make the result of his choice amount 
absolutely to a payment, when the selection of 
the other would be only a conditional payment? 
A collection agent would not have the right to 
make choice for his principal in that kind of a 
ease. He is a special agent and bound to pur- 
sue the safer course in the principal’s interest. 


YIiIM 





THE REFORM OF PROCEDURE. 





The Bench, the Bar, and the public agree 
that their is undue delay in our judicial pro- 
ceedings. A considerable number of able and 
public-spirited lawyers, including several com- — 
mittees of this Association and the local Bar 
Associations of this state, have addressed 
themselves to the work of devising amend- 
ments of the law which should make our pro- 
cedure more swift and certain in reaching the 
ends of justice. They have made many sug- 
gestions of the great value looking to changes 
in the code of procedure. Some of these have 
been adopted, and there are pending some, 
the adoption of which would be of material 
advantage. 

It is not my purpose in selecting the reform 
of procedure as the subject for the remarks 
which seem appropriate on the part of a pre- 
siding officer, to discuss these suggestions 
or to offer others relating to the details of 
the code. I wish rather to emphasize the gen- 
eral principle which we will all agree ought 
to control the acts uf the state in dealing with 
this subject. 

The principle is, that procedure should be 
made as simple as possible. The fewer statu- 
tory rules there are to create statutory rights 
intervening between a citizen’s demand for 
relief and the court’s judgment upon his de- 
mand, the better. The more direct and un- 
hampered by the technical requirements the 
pathway of the suitor from his complaint to 
his judgment, the better. It seems to me that 
we have reached a point in our practice where 
the application of this principle requires very 
thorough and radical action; that mere im- 
provement of the Code of Procedure in its de- 
tails will not answer the purpose, 

The original Field Code of Procedure of 1848 
contained 391 sections and was comprised in 
169 of the small, loosely-printed pages of the 
Session Laws of that time. The last edition 
of our present Code at which I have looked 
contains 3,384 sections, a large proportion of 
them dealing with the most minute details. It 
is doubtless true that some provisions of sub- 
stantive law have found their way into this en- 
ormous mass of statutory matter, and that 
some special branches of procedure are cov: 
ered by the present Code which were not in- 





*Delivered as President of the New York 
State Bar Association at its annual meeting in 
Syracuse, January 19, 1911. Many of our sub- 
scribers desire this splendid address preserved 
for reference. 
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cluded in the original Code. Nevertheless the 
comparison between the two statutes reveals 
plainly the fact that for many years we have 
been pursuing the policy of attempting to re 
gulate by specific and minute statutory en- 
actment all the details of the process by which 
under a multitude of varying conditions, suit- 
ors may get their rights. 

Such a policy never ends. The attempt to 
cover, by express specific enactment, every 
conceivable contingency, inevitably leads to 
continual discovery of new contingencies and 
unanticipated results, requiring continual 
amendment and supplement. Whatever we 
do to our Code, so long as the present theory 
of legislation is followed the Code will con- 
tinue to grow and the vast mass of specific 
and technical provisions will continue to in- 
crease. I submit to the judgment of the pro- 
fession that the method is wrong, the theory 
is wrong, and that the true remedy is to sweep 
from our statute books the whole mass of de 
tailed provisions and substitute a simple prac- 
tice act containing only the necessary, funda- 
mental rules of procedure, leaving all the rest 
to the rule of court. When that has been 
done the legislature should leave our procedure 
alone. 

We may well aid this simplification of pro- 
cedure by applying the same principle of sim- 
plicity to certain changes in the substantive 
law with a view to making the practical ap- 
plication of the law simple; and, most im- 
portant of all, we should observe that prin- 
ciple in determining the standards of conduct 
at the bar. 

The condition in which we find ourselves is 
that, in varying degrees in different parts of 
the state, calendars are clogged, courts are 
overworked, the attainment of justice is de- 
layed until it often amounts to a denial of 
justice, the honest suitor is discouraged, the 
dishonest man who seeks to evade his just 
obligation is encouraged to litigate for the 
purpose of postponing them. Such a condi- 
tion is not sporadic and occasional. It is con- 
tinually recurrent. It is the result of a nat- 
ural tendency which appears whenever the 
conduct of affairs in any branch of the social 
life of man is entrusted to a particular class 
of men specially qualified for that special work 
by learning and skill beyond the great body 
of their fellows. The conduct of such affairs 
by such a class becomes an art. The art be 
comes a mystery. Rules and formulas origin- 
aliy designef@ as convenient aids to the attain- 
ment of ultimate ends become traditions and 
dogmas, and belief in their importance super- 





sedes the object which they were originally 
meant to subserve. Special training develops 
intellectual acuteness and fine and subtle dis- 
tinctions. The sense of proportion is lost and 
the broad, simple, direct methods which alone 
are really useful in helping plain people to 
attain the substantial objects of practical life, 
become entangled in a network of form and 
technical refinement. 

This tendency shows itself in some degree 
in every learned profession. It often affects 
the organization and control of political 
methods. It often affects the conduct and ad- 
ministrative regulation of government. His- 
tory is full of illustrations of its working in 
religion. The development of the fine arts 
presents a record of a multitude of revolts 
against the results of its influence. It affects 
the development of substantive law. Most of 
all it characterizes the growth of legal pro- 
cedure. There more frequently than anywhere 
else the system takes the place of the object 
for which the system was created. We need 
not go back for illustration to the Medes and 
Persians, or to the Priesthood of Egypt, or ask 
why Cato wondered that the Roman Augur 
could keep from laughing when he looked a 
Roman Augur in the face; for the develop- 
ment of our own system of common law and 
equity is familiar to us all. 

We are now in about the same condition, as 
respects a great mass of technical and spe- 
cific rules obstructing the course of justice, as 
we were in 1848, when the old law and equity 
practice of the state was swept away by the 
adoption of the Field Code—that great enact- 
ment which gave form to the procedure of 
practically every American state following 
the course of the common law, and which ul- 
timately impressed itself upon the slow-mov- 
ing but considerate judgment of the English 
people. We are now in about the same con- 
dition in this respect as was England in 1873 
when the British Parliament passed the new 
Judicature Act and yielded to the principle of 
simplicity in litigation, the allegiance whicn 
she has ever since maintained and strength- 
ened. Curiously enough, at about the same 
time when England adhered to the principles 
of the reformed procedure, we were taking 
the first step toward the abandonment of those 
principles by making the basis of our further 
development in procedure the revision of the 
Code. There is but one way to deal success- 
fully with the condition resulting from sucha 
process, and that is not by palliatives in pro- 
cedure, but by revolution in procedure. The 
New York enactment of 1848 was revolution. 
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The British enactment of 1873 was revolution. 
And it is revolution that we need now. 

Let me recall some of the effects of such a 
system as we now have, well known as they 
are to all of us. The system of attempting 
to cover every minute detail with legislation 
appropriate to every conceivable set of cir 
cumstances is to create a great number of 
statutory rights which the courts are bound 
to respect because they are the law; which 
suitors are entitled to demand because the 
law gives them. In some cases they may 
contribute to the attainment of justice. In 
other cases they may obstruct it. The courts 
cannot apply the rule of justice because they 
must apply the law. These artificial statutory 
rights become the subject-matter of special 
litigation intervening between the demand 
for redress and the attainment of it. 

The energies of attorneys and counsel and 
clients, their time and labor, are devoted to 
these statutory proceedings instead of being 
addressed to the trial of the case. Pending 
the disposition of the multitude of motions 
which it is possible to make, and which in 


‘number are often in inverse proportion to the 


merits of the case, the final disposition of the 
case is postponed. Serious and long-continued 
delay is the result in many cases. Witnesses 
die or leave the jurisdiction. Their memories 
become vague and the establishment of facts 
becomes more difficult. Suitors become tired 
and discouraged, or their means are exhausted. 
Conditions change, and the relief, when at- 
tained, is often deprived of much of its value. 

The facilities for delay afforded by this sys- 
tem lead to innumerable defenses for the pur- 
pose of delay. These encumber the calendars 
and occupy the time of the courts, and prevent 
the hearing and decision of honest contro- 
versies. The system tends to breed a class 
of Code lawyers, acute and subtle, practitioners 
skillful in baffling the efforts of honest men 
seeking to get their rights and with no con- 
ception whatever of the principles of jurispru- 
dence or of the high duty of the advocate to se: 
cure substantial justi¢e: for his clients. At 
their hands justice is easily tangled in a net 
of form. The public estimate of the profession 
of the law is lowered. Public confidence in 
the administration of justice is weakened. The 
general effect of this great mass of statutory 
provisions as a whole is not to facilitate, but 
to impede and hamper the courts in rendering 
prompt and efficient justice. 

All this is wholly unnecessary. Our courts 
desire to do justice; they are competent to do 





it; and they will do it if left to themselves 
under the guidance of a few simple, funda- 
mental rules and unhampered by a multitude 
of statutory requirements. They are perfectly 
competent to regulate the procedure before 
them by their own rules, which they can adapt 
to the requirements of the cases that arise, 
so that whatever is necessary in any case to 
secure the ascertainment of the facts and the 
application of the law to them shall be done, 
and so that nothing else shall be required. 

I have always thought that Judge Stephen 
Field’s printed but unpublished little book 
called “Early Days in California,” was most 
instructive to a student of the law. In the 
early period of that great gold excitement of 
1849 some fifteen thousand men, mostly min- 
ers, found themselves collected in the mining ° 
camp of Marysville. In that hitherto almost 
unpeopled region there was no government and 
no administration, there were no officers of 
the law, and there were no laws of which 
anyone there knew anything. The need of 
government was apparent and the miners got 
together and elected Stephen Field Alcalde of 
Marysville. Under that title he proceeded to 
hold court. There was no procedure. There 
were no laws to describe or define his powers. 
There were no statutes or precedents estab- 
lishing the rights of the parties who came be- 
fore him; but he heard complaints; and with 
the whole force of the general concurrence of 
tnat rude community, he required the persons 
complained, of to answer. He tried and de- 
termined the issues. He enforced the judg- 
ments. He tried and punished offenders 
against those rules of right conduct: which 
obtain generally in civilized communities, and 
he rendered justice to the satisfaction of 
Marysville and the peace and order of the 
community. It may be useful sometimes and 
it is refreshing always to look out from the re- 
finements and subtleties of our sophisticated 
system for administering the law upon some 
simple and direct and swift enforcement of 
the fundamental principles of justice, and to 
question whether in all our elaborate contriv- 
ance of means to attain this.end we may not 
be obscuring and forgetting the end itself. 

The real strength of the tendency to make 
provisions for arbitration of disputes in the 
rules of business organizations, rests upon a 
feeling that, if the members of the particular 
trade or branch of business can get away from 
lawyers and the law’s delays and the cumbrous 
technical and expensive procedure of our 
courts, they can have the merits of their dis- 
putes determined swiftly, certainly, inexpensive- 
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ly and adequately. I am inclined to think 
they are generally right. 

Consider the recent development of law ad- 
ministration in the Public Service Commerce 
Commission of the United States. They have 
have not yet embarrassed themselves by any 
They have not had time. 
in a 


code of procedure. 
Yet they are hearing and determining 
most adequate and satisfactory way questions 
of fact and law of the most complicated nature 
and of vast importance. 

It would be difficult to conceive of litigation 
more important or more complicated than the 
great controversies between nations which the 
civilized world is more and more tending to 
submit to the judgment of arbitral tribunals. 
Yet the Permanent Court of Arbitration at The 
Hague has practically no rules of procedure. 
It can’t have them because the forty-four na- 
tions who are signatories to the Hague Con- 
vention for Pacific Settlement of International 
Disputes differ so widely in their ideas of 
procedure that the adoption of any single sys- 
tem would be impossible. Accordingly that 
great Convention which first’ gave practical 
form to the hopes and aspirations that the 
apostles of peace on earth had been voicing 
for centuries, contained only a few very sim- 
ple and fundamental provisions regarding the 
constitution of the Court and the way to get a 
decision from it, leaving the field of procedure, 
in the main, to be determined by the common 
sense of the parties and of the Court in con- 
formity to the requirements of each‘case as it 
arises. 

I remember hearing Mr. David Dudley Field, 
during the argument of a cause many years 
ago, ask Mr. Charles O’Conor a question as to 
his position concerning the effect of the plead- 
ings in the case. -Mr. O’Conor turned, and, 
with that intensity which characterized him (es- 
pecially when dealing with someone he did not 
like) he answered: “! understand that under 
your code, Mr. Field, the plaintiff comes into 
court and tells his story like one old woman 
and the defendant comes in and tells his story 
like another old woman.” And that was all 
the satisfaction Mr. Field got. The reply was 
intended as a condemnation of the rather 
simple code of that day, but I am not sure 
that it was a condemnation. The old-woman 
method doubtless has its disadvantages, but I 
am not so sure that they are not to be pre- 
ferred to the subtleties of the special pleader 
and the Code lawyer. If we could substitute 
for Mr. O’Con6r’s old woman a man of com- 
mon sense with a reasonable knowledge of 
substantive law and a trained sense of mater- 
iality and relevancy we should have come very 





near the chief énd and object of all legal pro 


cedure. I think it is safe to say that if we 
must choose between too much procedure and 
too little we better have too little. 

I wish to guard here against the misappli- 
cation of what I have said lest it have the 
effect of overstatement. It should not be in- 
ferred from what I have said about our pro-: 
cedure that in general, considering by itself 
each case which does come to a final judgment, 
the ends of,justice are not attained. As a rule. 
in most cases which reach that point justice 
is done because we have honest and compe- 
tent judges and an upright, independent, fear- 
less and loyal bar. Yet it is done in a great 
proportion of cases, not by the aid of, but in 
spite of, this vast multitude of statutory re- 
strictions, and with an enormous waste of time 
and labor and expense and delay. I do not 
mean to be understood as asserting that a great 
part of the provisions contained in our Code 
do not point out quite reasonable and proper 
methods of procedure to be followed in some 
cases to which they seem to be applicable, and 
probably in the cases which the legislature has 
had in mind in enacting them into law. Yet 
in a great number of other cases they are bur- 
densome and obstructive; and it is true in gen- 
eral ‘that the more detailed provisions of law 
are the more certain they are to be misfits in 
many cases to which they come to be applied. 

I do not mean to say or to imply that the 
members of the bar are subject to just criticism 
for insisting in each case entrusted to them 
that their clients shall have the benefit of all 
the statutory rights which the Legislature has 
provided. Suitors are entitled to the rights the 
law gives them. They are entitled to have tbeir 
counsel assert those rights and to have courts 
award them. I do insist, however, tnat the law 
ought to be such that what a suitor is bound to 
do or to suffer by way of means or prelimina- 
ries leading to a final decision on the merits 
ot his case, shoula be determined, as far as 
possible, by the common-sense requirements of 
that particular case, and as little as possible 
by compliance or failure to comply with de- 
tailed and technical statutory requirements de- 
signed to cover ten thousand different cases as 
well as his. 

I insist that notwithstanding the many just 
decisions rendered by our courts, when we con- 
sider the prevalent delay, the unnecessary ex- 
penditure of time and effort and money, the 
hindrance of just rights through long-continued 
defensive litigation without substantial merit, 
the litigants who abandon their pursuit of jus- 
tice through weariness or lack of means, the 
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citizens who abandon their rights rather than 
incur the annoying and injurious incidents of 
litigation in the effort to enforce them, the 
emboldening of the unscrupulous in whose 
hands delay and difficulty and expense of liti- 
gation are weapons with which to force com- 
promise without just grounds—when we con- 
sider all these incidents of our present condi- 
tion we are bound to say that the general inter- 
ests of the administration of the law require a 
thorough ana radical change. ° 


The situation cannot be met by merely in- 
ereasing the judicial force. We have often 
tried that expedient, but always ineffectually. 
The only real remedy is to be found in re- 
forming the system. 

I have said that the most important thing 
of all toward re-enthroning the principle of 
simplicity and directness in attaining the ends 
of justice is that ‘ve ourselves shall observe 
that principle in determining the standards of 
conduct at the bar. No system will work well 
unless it is applied in good faith. Even though 
we may escape in a great measure from the 
statutory restrictions which now hamper the 
courts in applying the rule of justice in the 
particular case to the proceedings in that case, 
the rule cannot be successfully applied unless 
the sentiment of the profession—the public 
opinion of the bar—makes conformity to that 
rule a requirement of honorable obligation. 

What I have in mind may be illustrated by 
reference to two proposed provisions which 
have been much tavored by our committees 
and which, it seems to me, should find their 
place among the simple and fundamental pro- 
visions of any system of procedure. One is, 
the provision that in every case a day shall 
be given when the parties, through their coun- 
sel, may come betore a judicial officer infor- 
mally for a rule regulating the further pro- 
-cedure in the case, covering the whole ground 
of pleadings, bills of particulars, discovery of 
documents, deposition of witnesses, mode of 
trial, etc.—the so-called omnibus summons pro- 
vision. This would be a most useful substitute 
for the separate, successive motions under spe- 
cial statutory provisions now pcrmitted, yet I 
can well see that its effectiveness could be 
largely destroyed if the bar generally were to 
attempt to evade it instead of accepting in 
good faith the opportunities which it would 
afford. 

she other provision is, that no error of rul- 
ing upon the admission or rejection of evi- 
dence or otherwise in a trial, shall be ground 
for reversal unless it appears that a different 





ruling would have led to a different judgment. 
Real acquiescence in such a rule by the bar 
would put an end to the incessant objections 
and exceptions whicn now disfigure so many 
of our trials. We share with England and her 
colonies a highly artificial and technical body 
of rules of evidence such as obtain nowhere 
elise in the civilized world. These rules afford 
most delightful exercise for intellectual acu- 
men, and they have some advantages. They 
have also great disadvantages, and it is by no 
means certain that in the long run they pro- 
duce any better results than the simple and 
natural methods which obtain in the trial of 
cases in countries that follow the course of the 
civil law, and where the method of Mr. O’Con- 
or’s hypothetical old woman controls in the 
giving of testimony as well as in the state- 
ment of the case. 


The fundamental disadvantage of this Anglo 
American system of rules is the fact that, 
when strictly and technically applied, they do 
not correspond with the instincts or the hab- 
its or the ideas of common sense of any plain, 
sensible layman in this world. Their strict ap- 
plication continually impresses clients with a 
sense of injustice because they think they are 
not getting their case before the court, and it 
impresses witnesses with a sense of being bot- 
tled up and prevented from telling the truth. 
In the strictness and technicality with which 
we enforce those rules we go far beyond Eng- 
land or, so far as I know, any of her colonies. 
I think we stand alone among civilized coun- 
tries in the obstacles tnat we interpose to the 
giving of testimony in the most natural way. 
How common it is to see a witness trying to 
tell his story, hindered and worried and con- 
fused by being stopped here and there again 
and again by objections as to irrelevancy and 
immateriality and hearsay, when what he is 
trying to say would not do the slightest harm 
to anyone and would merely help him to state 
what he knows that is really competent and 
material. Such a rule as I have now men- 
tioned would take away the faint hope of a 
technical reversal which underlies such objec- 
tions; but the legal right to object would con- 
tinue, and incessant technical objections would 
probably continue to proiong many trials and 
impede the speedy ascertainment of the merits 
of many causes unless the bar in good faith 
were to accept as a rule of conduct that no ob- 
jection should be made or point raised not re- 
ally affecting the merits._- 


I presume upon your not remembering some- 
thing that I said at Rochester a year ago to 
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repeat that we are too apt at the American bar 
to act as if in litigation we are playing a game, 
with the judge as referee of the game. Only 
the bar itself can cure that, and realize the 
highest usefulness of a noble profession by de- 
voting its learning, its skill and its best effort 
to securing for every suitor, as promptly as 
possible, a fair and final judgment on the mer- 
its of his case. 

The mass of our statutes and judicial re- 
ports has grown so great that it begins to 
seem as if before long we shall have to burn 
our books like the Romans and begin anew. 
And indeed, where decisions can be found in 
support of every side of every proposition, au- 
thority is in a great measure destroyed and we 
do begin anew in determining by the light of 
reason which authority shall be followed. I 
wish that our judges could realize officially 
what so many of them agree to personally— 
that restatin settled law in new forms, how- 
ever well it is done, complicates rather than 
simplifies the administration of the iaw; that 
the briefest of opinions usually answers the 
purpose of the particular case; and that the 
general interests of jurisprudence justify rea- 
soned opinions only when some question of law 
is determined which oas not been determined 
before by equal authority. 

On every side the increasing complication of 
life calls for vigorous and determined effort 
to make the working of our governmental sys- 
tem more simple. Our primary concern as law- 
yers associated to consider the public aspects of 
our professional work and to promote the use- 
fulness of the profession to the community, is 
with our own procedure. 

ELIHU ROOT. 

New York, N. Y. 








IN DIVORCE  PRO- 
CEEDINGS. 


The Legislature of Nevada, at its pres- 
ent session, moved by a desire to set at rest 
the apprehension of the courts as to the 
legality of their interpretation of existing 
law, or with the deliberate intention of still 
further widening the doors leading to the 
divorce courts in that state, passed an act 
humorously referred to as the “Time Lock 
Divorce Bilk” 

This bill provides that a mere “physical 
residence” of six months shall be regarded 


RESIDENCE 





by the courts of that state as sufficient time 
and domicile, upon which to base the claim 
of “residence,” demanded by actions of 
divorce, in all civilized countries. 

Up to this time the courts of Nevada, 
although granting decrees where a right 
of domicile as understood in the common 
law, was not always established to the sat- 
isfaction of the courts, had come to express 
some doubt as to the legality of such de- 
crees, at least as they affected the relations 
of the interested parties beyond the con- 
fines of the state where granted. Of late 
a number of cases have been summarily 
dismissed where the :allegation of bona 
fide residence was not sustained by the 
proofs. 

The passage of this act by the Nevada 
legislature has brought this question of 
domicile in divorce proceedings once more 
into prominence before the courts and the 
legal profession, Its consequence is not 
confined to the limits of that state.. Its 
effect is far more reaching and touches so- 
cial relations of the people of the entire 
country. 

It may be said with a good deal of cer- 
tainty that the courts of the states of the 
United States, perhaps without exception, 
have interpreted the statutory word “resi- 
dence,” which is commonly used, as having 
the same meaning with the old common 
law term, domicile. In fact, the great bulk 
of the American cases reported use the 
words interchangeably. Especially is this 
true with regard to such statutory subjects 
as voting, eligibility for holding publit 
office, taxation, jurisdiction in divorce pro- 
ceedings, probate and administration. In 
all of which there is substantial unanimity 
in holding the words “residence” and 
“domicile” to convey the same meaning. 

By the peculiar wording of this Nevada 
law it is quite evident that, that body in- 
tended to draw a distinction in meaning be- 
tween these two words, so long associated 
in the common and statute law of this 
country. Therefore, the act of the Legisla- 
ture of Nevada and the attitude of the 
courts of that state in interpreting this new 
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law, is of interest, not only within the 
limits of that state, but to the legal fra- 
ternity of this whole country. 

It is entirely competent for the sovereign 
power of any state, or country, to give au- 
thority to its law-making power to fix jur- 
isdiction in matters of divorce as that tri- 
bunal may deem proper, and orders and 
decrees made in pursuance of such law by 
competent courts would be binding upon 
the parties within the territorial limits of 
that particular state or country whose tri- 
bunal had pronounced such decree or issued 
such order. But the effect of such order 
or decree beyond the jurisdiction of the 
court pronouncing it, depends for its force 
upon the question of whether or not the 
court claiming jurisdiction of the case was 
acting in accordance with the generally ac- 
cepted principles of inter-state or interna- 
tional law." 

The above case of Andrews y. Andrews, 
has established the doctrine that mere resi- 
dence as distinguished from domicile will 
not give jurisdiction in divorce proceedings. 
While it is settled law that each state or 
country is possessed of the power to so 
shape its laws as to possess jurisdiction of 
anvone affected by its law of residence in 
the sense of domicile, as used in other stat- 
utory subjects, the interpretation of the de- 
cisions of the courts of this country would 
seem to require something more than a 
mere physical presence of the parties to 
confer jurisdiction on a court to dissolve a 
contract of marriage. 

At least no other state in this Union 
could be required to recognize such decree, 
or to give “full faith and credit” to the 
decrees of the Nevada courts under this late 
enactment of the legislature of that state.” 

Professor H. A. Bigelow who is a lec- 
turer on [International Law at Chicago Uni- 
versity, says: “The doctrine is perfectly 
well established that no state or country has 
jurisdiction to grant divorce unless, at least. 
one of the parties to the action has a bona 


(1) Jacobs’ Treatise 39, p. 67; Andrews v. 


Andrews, 188 U. S. 14. 


(2) Andrews y. Andrews, sipra. 





fide domicile in that state or country, mere 
residence there is not sufficient.” 

He refers to the case of Andrews v. 
Andrews, and calls attention to that case 
as affirming the position of the federal 
courts on the proposition that the state 
court must have domiciliary jurisdiction 
over at least one of the parties in interest 
if that decree is to receive “full faith and 
credit” in other states of the United States. 

“There is now no question that a divorce 
granted by any state to persons not legally 
domiciled in that state, is absolutely invalid 
and that either party to. it, thereafter re- 
marrying, is guilty of bigamy,” says Joseph 
H. Beale, Professor of Jurisprudence at 
Harvard University.* 

Professor Beale gives it as his opinion 
that there is now no doubt or dispute in 
any civilized country that no court of com- 
petent jurisdiction in any state or country, 
has power to grant divorce unless at least 
one of the partiés is legally domiciled with- 
in that state or country. For a few years, 
Scotland attempted to maintain the validity 
of decrees of divorce granted under their 
laws to persons who were simply physical 
residents as distinct from residents who 
were legally domiciled. Such attempt was 
soon abandoned by the courts of that sturdy 
Presbyterian country. 

Simeon E. Baldwin, Lecturer on Private 
International Law at Harvard, holds di- 
vorces based on proof of mere physical 
residence, as distinct from the domiciliary 
or home residence, invalid by the rules of 
private international law in all civilized na- 
tions. 

In the face of authority such as above 
referred to and the enlivened moral con- 
science of the people of this republic, it is 
difficult to understand the action of the 
Nevada Legislature in adopting and enact- 
ing legislation of a character to render the 
laws of that state still more notorious and 
having the tendency to cast reflection on its 
entire legal system. 

Admitting the doctrine of state sover- 


Cases on Conflict of Laws, Vol. 1, p. 408. 
See also Had- 


(3) 
State v. Armington, 25 Minn. 29. 
dock v. Haddock, 201 U. S. 562. 
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eignty in its fullest sense, may there not be 
an element in this act of the state legisla- 
ture of one of the sovereign states of this 
Union, inimical to and discordant with con- 
stitutional safeguards? 
Percy L. Epwarps. 
Upland, Cal. 








PRINCIPAL AND SURETY—aLTERATION 


OF NOTE. 





HESS ET AL. V. SCHAFFNER. 





Court of Civil Appeals of Texas. 
June 29, 1911. 


Galveston, 





139 S. W. 1024. 


baa 

Where a note, when presented to the payee, 
had on it the names of five signers, four of 
whom were sureties for the principal maker, 
but the name of one of such sureties had been 
erased, the payee, in the absence of knowledge 
or notice to the contrary, was entitled to pre- 


sume that such erasure had been made with 
the consent of the other sureties; the mere fact 
of such erasure being insufficient to put the 


payee on notice that it had been made without 
the consent of the other sureties, 
them from liability. 

REESE, J.: This suit was instituted in 
the county court of Austin county by F. C. 
Schaffner, president of Lessing Lodge, No. 12, 
O. D. H. S., against Henry Hess, W. F. Vier- 
eck, John Damek, Theo. Koy, and John Roes- 
ler, to recover the amount due upon a certain 
promissory note for $500 principal, with in- 
terest and attorney’s fees. Upon trial with a 
jury, plaintiff had judgment against all of the 
defendants, except John Damek, from which 
the other defendants appeal. 

The petition alleges that 
the plaintiff, is the duly elected, qualified, 
and acting president of Lessing Lodge, No. 
12, of the Order of Sons of Herman, in the 
state of Texas, and that he sues for and in 
behalf of the said lodge. The cause of ac- 
tion is thus stated: “and for cause of ac- 
tion plaintiff represents to the court that 
heretofore, to-wit, on the 26th day of De- 
cember, A. D. 1907, the defendants made, 
executed, and delivered to the said Lessing 
Lodge their note, in words and figures sub- 
stantially gs follows: ‘$500.00. Sealy, Texas, 
December 26, 1907. One year after date, I, 
we, or either of us, promise to pay to the order 


and released 


F. C. Schaffner 





of Charles Himly, president of the Lessing 
Lodge, No. 12, O. D. H. S., or his successor 
in office, for account of Lessing Lodge, No. 
12, O. D. H. S., under the jurisdiction of the 
Grand Lodge of the Oraer of the Sons of 
Herman in the State of ‘Texas, the sum of 
five hundred and no|100 dollars, for value 
received, with interest at the rate of 6 ‘per 
cent per annum, from date until paid, with an 
additional fee of 10 per cent if placed in the 
hands of an attorney for collection. Due De- 
cember 26, 1908. (Signed). Hy. Hess, W. F. 
Viereck, John Damek, Theo. Koy, John Roes- 
ser.” ” 


Hess pleaded general demurrer, general de- 


nial, and further set up his dicharge in bank- 


ruptcy, which, however, he failed to prove. 
Viereck, Koy, and Roesler filed jointly a plea 
under oath denying the execution by them of 
the note sued on, and specially setting up that 
the name of John Damek, one of the sureties on 
the note, had been erased without their knowl- 
edge or consent; that the consideration for the 
execution by each of them of the note (all of 
them being sureties for Hess) was that they 
should all be equally bound, and that the era- 
sure of the name of Damek as one of the sure- 
ties, made without their consent, released them 
from all liability on the note; that the name 
of Damek was erasea before the’note was de- 
livered to the payee; and that the payee had 
notice of the facts above alleged. They further 
denied generally the allegations of the peti- 
tion. 

(1) Upon the trial appellee offered in evi- 
dence a promissory note exactly in the terms 
of that set out in the petition, except that 
the name of John Damek, one of the signers, 
was carefully erased by three distinct paral- 


lel lines drawn in ink through the name 
thus: “John Damek.” To the _ introduction 
of this note appellants objected, on the 


the note sued on 
in the petition, which objec 
and the note admitted 
to which appellants took a bill 
of exceptions, and complain of the ruling 
by their third assignment of error. No ref- 
is made in the petition to this era- 
sure. ‘The name of John Damek appears as 
one of the signers of the note, in the in- 
strument set out in full in the petition, with- 
out erasure. The petition set out the execu- 
tion of a promissory note by all of the de- 
fendants. Damek pleaded non est factum, 
and there was no attempt to deny by the 
evidence the truth of his plea; it being 


ground of variance from 
and described 
tion was overruled, 
in evidence. 
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shown by the undisputed evidence that his 
name was erased before delivery of the note 
to the lodge, and that-in fact no liability was 
claimed against him. The court peremptori- 
ly instructed a verdict in his favor. The 
lodge, in fact, accepted the note as that of 
Hess and the other three sureties alone. 
This is not really material in passing upon 
the objection to the introduction of the note, 
but is stated .by way of explanation and to re- 
but any possible inference that the erasure was 
made by mistake, and that it was intended 
nevertheless that Damek shouid still be bound. 
If such had been the case, it would have been 
necessary, as basis for proof thereof, that such 
facts should have been specifically pleaded. 
The effect, then, of the erasure was to take 
Damek’s name off of the note. It stood there- 
after just as if his name had never been sign- 
ed to it. Messick v. Ward, 1 Grant’s Cas. (Pa.) 
437; Bouvier’s Dict., title, Erasure. 


2.) Vhe note introduced in evidence was 
in fact a note signed by Hess, Viereck, Koy, 
and Roesler. The note declared upon was 
a note signed by these parties and John Da- 


mek. The variance was tatal. 1 Greenleaf’s 
Ev. 58; Roseborough v. Gorman, 6 Tex. 313; 
Brown v. Marton, 19 Tex. 343: Shipman v. 


Fulcrod, 42 Tex. 248; McDonald v. Walker, 95 
Ala. 172, 10 South. 225; Phillips v. Singer Mfg. 
Co., 88 Ill. 805; Reitz v. Board of Trustees, 3 
Ill. App. 448; Fort Wayne v. Jackson, 7 Blackf. 
(Ind.) 386; Lawrence vy. Willoughby, 1 Minn. 
65. 

(3) Appellee shoula, in declaring upon the 
note, have declared upon it as the note of 
Hess, Viereck, Koy, and Roesler, with prop- 
er allegations explaining the signings of the 
name of John Damek, and the subsequent 
erasure of his name before delivery of the 
note. If he undertook to set it out in haeec 
verba, the note so copied in the petition should 
contain the name of John Damek as one of 
the makers, with the erasure, as in the note 
itself, and with proper allegations explanatory 
ot the erasure. This would be the safer course, 


‘though we are not preparea, to say that it 


would not be proper to declare on the note as 
though the name of John Damek had never 
been signed to it. 

(4) We will pass biiefiy upon the remain- 
ing assignments of error. It is urged by the 
first assignment that the court erred in over- 
ruling the demurrer to plaintiff’s petition. 
We cannot find that any such demurrer was 
interposed by the pleadings of appellants, or 
acted upon by the court. There is a general 





demurrer in the answer of Hess, and also in 
the original answer of Viereck, Koy, and 
Roesler, which was superseded by their 
amended answer, which contains no demur- 
rer or exception, and none was acted upon 
by the court. However, the objections urged 
to the petition by the assignment are not 
sound. The note is payable to Himly, presi- 
dent of the lodge, or his successor in office, 
and the petition alleges that plaintiff Schaffner 
is such successor. This is sufficient. 

(5) There is no merit in the grounds urged 
in arrest of judgment. It merely appears that 
at this time appellee had, by oversight, it is 
presumed, omitted to file the note with the 
clerk. As the note is copied in the statement 
of tacts, this omission must have been cor- 
rected, and appellants are not prejudiced by 
the omission. 

Other assignments complain of the charge 
of the court, and we will not discuss the 
several objections t. ,ed, which, in the main, 
are not sound. The charge contams severel 
inaccuracies which will not occur on another 
trial. It is sufficient for the purposes of an- 
other trial that we indicate briefly the princi- 
ples of law which we conceive control the dis- 
position of the questions involved. 

(6) No agreement of the sureties among 
themselves, to the effect that if all of them 
were not bound, none of them should be, 
would be binding upon or affect the rights 
of the payee of the note, unless he had 
knowledge or totice prior to or at the time 
he took the note and parted with the con- 
sideration of such agreement, and that it 
had been violated. 32 Cyc. 44, 45; Joyce v. 
Cockrell, 92 Fed. 838, 35 C. C. A. 38; Tabor 
v. Merchants’ Nat. Bank, 48 Ark. 454, 3 S. W. 
805, 3 Am. St. Rep. 241; Seaton v. McRey- 
nolds, 72 S. W. 874; Bopp v. Hansford, 18 
Tex. Civ. App. 340, 45 S. W. 748; Bannister v. 
Wallace, 14 Tex. Civ. App. 452, 37 S. W. 250. 

(7) Appeiles, when the note was presented 
by Hess with the names of all the appellants 
signed to it, but with the name Damek, which 
had been signed, erased, in the absence of 
knowledge or notice to the contrary, had the 
right to assume that such erasure had been 
made with the consent ot the others. The 
mere fact of such erasure did not put appel- 
lee upon notice that such erasure had been 
made without consent of the other sureties, 
and released them from liability. Having 
signed the note and intrusted it to Hess, 
upon them, and not upon appellee, must fall 
the consequences of any violation of duty by 
Hess to appellants. 32 Cyc. 46; Smith v. 
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Peoria Co., 59 Ill. 412; Bank vy. Boddicker, 
105 Iowa, 548, 75 N. W. 632, 45 L. R. A. 321, 
67 Am. St. Rep. 310; Tidball v. Holley, 48 
Cal. 610; Comstock v. Gage, 91 Ill. 328. 

(8) If appellee had notice, before taking 
the note and parting with the consideration, 
that Damek’s name had been erased without 
the consent of Viereck, and that he was not 
to be bound, unless Damek was, he would 
be released. If Koy and Roesler signed 
after the name of wWamek had been erased, 
such erasure would not of itself affect their 
liability; but if the effect of such erasure 
under the principles above stated was to re- 
lease Viereck, and it was agreed that Koy 
and Roesler would only be bound at all on 
condition that Viereck .remained, and appel- 
lee had notice of this fact, at or before it 
took the paper and parted with the consid- 
eration, then such release of Viereck also 
operated to release Koy and Roesler. This 
last principle of law seems not to have been 
recognized by the court’s charge, which is 
otherwise correct in its general application 
of the principles of law to the facts of the 
case, though in some particulars inaccurate. 


For the error indicated, the judgment is re- 
versed, and the cause remanded. 
Reversed and remanded. 


Note.—Erasing Name of Co-Surety Before 
Delivery of Note as Discharge of Other Sureties. 
—It is difficult to appreciate the ruling of the 
principal case, and the authority it cites refers 
in no way to alterations of any instrument at all. 
We show a few cases to the effect that altera- 
tion before delivery has same effect as after- 
wards. There is merely a question by whom 
it should be shown and that it was without 
consent. Thus in Mulkey v. Long, 5 Idaho 213, 
47 Pac. 349, the amount was increased: by altera- 
tion without the knowledge of the surety and 
by the principal before delivery to the payee. 
The Idaho statute provided that a party produc- 
ing a writing as genuine which has been altered 
or appears to have been altered after its execu- 
tion * * * must account for the alteration or 
appearance of alteration.” This statute was held 
not to exclude a note for alteration, where the 
alteration did not appear to be made after execu- 
tion, but it was by no means held that as an 
innocent purchaser his position excluded evi- 
dence to show that a note was void for altera- 
tion made before delivery, or that there was 
any presumption of consent by sureties. The 
case does hold, that. as to an alteration that 
may have been made by consent of sureties, 
they are the onlyeones, who, so far as the 
holder is concerned, may know whether this is 
true or not, and should show there was no con- 
sent. This is simply saying the burden is upon 
one who has conclusive knowledge. 

In Hodge v. Farmer’s Bank of Frankfort, 
> Ind. App. 94, 34 N. E. 123, it is said as in 





Blakey v. Johnson, infra, that: “It is true that, 
if a surety entrusts to his principal a negotiable 
note signed by himself but left incomplete, the 
principal may fill such blanks with appropriate 
matter, and the surety will be bound thereby in 
the hands of an innocent holder, even though 
the principal, in filling the blanks exceeds his 
authority,” but this is a very different thing from 
erasing a signature of one of the signers, and it 
stresses the rule of one taking from a principal 
being bound to take notice of any other kind of 
alteration apparent on the face of a vote. Then 


‘follow these cases: Goodman y. Eastman, 4 N. 


H. 455, where note was altered from $20 to $120 
and then passed to payee. It was held void. 
Bank of U. S. v. Russell, 3 Yeates 391, where 
note delivered to principal was changed by him 
as to date and then discounted to the plaintiff, 
who was ignorant of the alteration. The suretv 
was held not liable. Wood v. Steele, 6 Wall. 
80, there was a similar change and like ruling 
made. The Kentucky court then goes on to 
argue that alteration by any one without consent 
or knowledge of surety whether before delivery 
or afterwards nullifies the note, concluding with 
a quotation from Daniel on Negotiable Instru- 
ments, § 1405, as follows: “The true principle 
applicable to such cases is that the party who 
puts his paper in circulation invites the public 
to receive it of anyone having it in possession 
with apparent title, and he is estopped to urge 
an actual defect in that which, through his act, 
has none. The inspection of the paper itself 
furnishes the only criterion by which a stranger 
to whom it is offered can test its character, and, 
when that inspection reveals nothing to arouse 
the suspicions of a prudent man, he will not be 
permitted to suffer when there has been actual 
alteration.” 

Tested by this principle, it wovld seem that a 
plain alteration appeared in the note in the 
principal case—so material, indeed, that it was 
held that the signature erased should not be 
considered on the note at all. 

That principal is not the agent of the surety. 
except in a very limited way is also illustrated 
in the following case, and the surety was held 
only because the alteration was not apparent on 
inspection. 

In Blakey v. Johnson, 76 Ky. (13 Bush.) 197, 
26 Am. Rep. 254, a note was signed by a surety 
and turned over to his principal to deliver to the 
payee. In its original form the note read. “with 
ten per cent interest from date.” The principal 
added thereto the words, “interest to be paid 
semi-annuallv.” The note was sustained as the 
obligation of the surety, because, and only be- 
cause, it was not patent on the face of the note 
that there was any alteration. The court said: 
“The argument‘of appellee’s counsel is, that the 
note having been delivered by the appellant to 
Atkin (the principal) for delivery to the payee, 
Atkin is to be treated as the agent of the 
appellant (Blakey), or if Atkin is to be treated 
as a stranger, then the spoliation of a writing 
by a stranger does not destroy its validity. Atkin 
was undoubtedly in a limited sense the agent of 
the appellant. But what was the scope of his 
agency? He certainly had no express authority 
to alter the note. The authority he had was 
to deliver it to the appellee, and from that no 
authoritv to alter its terms can be implied. When 
signed by appellant it was complete in all re- 
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spects, and the case is therefore wholly unlike 
those cited by counsel, in which the principal 
was held to be the agent of the surety to fill 
up blanks. * * * Nor is the case more nearly 
like those in which a writing is altered by a 
stranger after it had taken effect after delivery. 
* * * The note had not become effectual when 
the alteration was made, and when it was made 
the note ceased to be the act and deed of the 
appellant. The note accepted by the appellee 
was not the note signed by him, and on the 
facts already stated and without adverting to 
an important fact yet to be stated, there can 
be no doubt upon principle, that the note was 
void as to appellant.” 

The cases cited, by the principal case, as sup- 
porting its ruling, are all bond cases, where the 
instruments remained unaltered, and it was en- 
deavored to show there was a secret understand- 
ing conditioning delivery—a wholly different 
question. 

Thus in Bank v. Boddicker, supra, there was 
no question of erasure, but all that the defend- 
ants claimed was, that the bond should not be 
delivered unless signed by others, and the court 
said: “We cannot assent to the claim of the 
defendants that, if the bond in suit was delivered 
in violation of an agreement to the effect that 
others should sign it, no recovery can be had 
thereon.” On that numerous cdses are cited and 
the judgment against the sureties was reversed 
because of error by the court in instructing that 
recovery could be had unless plaintiff had ‘“ex- 
press notice” of its unauthorized delivery. The 
court said that was not necessary as there could 
be no recovery if plaintiff had “knowledge of 
such facts as would have caused a person of rea- 
sonable prudence to investigate and discover” 
that the delivery was unauthorized. This au- 
if in point at all, is against the principal 
case. 

In Comstock v. Gage, supra, there was the 
same kind of question and the same kind of 
ruling. So also is the case of Tidball vy. Holley, 
supra, another official bond case. 
the case of Smith v. Peoria Co., supra, and so 
indeed is the reference to 32 Cyc. 46. 

There is a bond case, where there was an 
erasure of the name of a surety, much more in 
point than any of the cases the court relies on. 
University of Illinois v. Hayes, 114 Iowa 690, 
&> N. W. 664. 

In this case a surety’s name was on the bond 
and when the bond was presented to the obligee 
that name had been erased and another name 
signed on the same line. The court instructed 
the jury that for the surety to make out his 
defense he must show that the obligees, when 
they received the bond, knew of the erasure or 
that the appearance of the bond was such that 
a reasonably prudent person receiving same 
would have been led to inquire whether the 
name of some person as surety had been erased 
therefrom and that inquiry would show that such 
erasure had occurred after the bond was signed 
by defendant. 

There was no objection suggested to this in- 
struction but the court held that the verdict was 
not sustained by evidence because from a photo- 
graphic copy in the record of this part of the 
bond “it is impossible to tell from an inspec- 
tion what was erased.” 


So also as to. 





This case we take to be squarely against the 
principal case, because the erasure in the note 
was merely a drawing of lines through a name, 
leaving it still legible and the erasure just as 
patent. The Iowa Court conceded, that, if the 
ihstrument had shown what was erased, that is, 
that a surety’s name was erased, and such name 
was on the bond when a surety signed, that 
would be an end of the matter and the surety 
released. Ci 
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DICTIONARY. REVISED 


ED. 1911. 

Professor Frederick Jesup Stimson’s Law Dic- 
tionary, appearing in 1881, has been revised by ~ 
Mr. Harry Cortlandt Voorhees of the Boston 
Bar. This revised edition has added many 
werds to this excellent work and supplemented 
citations and references, thus adding materially 
to its usefulness. 

Prof. Stimson’s dictionary and the revision 
thereof contain not only definitions of words, 
but also phrases and maxims with accurate 
translation. Besides, the revision contains a 
very complete explanatory list of abbrevia- 
tions used in law books in alphabetical order. 
The references used are to books generally ac- 
cessible. 

The work is a handy volume and with it in 
easy reach, accuracy in the use of terms, phrases 
and maxims is attainable with little difficulty. 

The work is in a single volume, bound in 
law buckram and with execution of the superior 
sort emanating from the well-known publish- 
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ing house of Little, Brown and Company, Bos- 
ton, 1911. 
HUMOR OF THE LAW. 
Two lawyers, one a New Englander, of the 


straight-laced, puritanic type, the other a Teu- 
ton. with German mannerism and enunciation 
unmistakably in evidence, fell to discussing 
the merits and demerits of the German national 
beverage, and the heredity and environment of 
each disputant quickly dominated his line of 
argument. 

The discussion waxed hot, with the honors 
somewhat in the Teuton’s favor, the New Eng- 
lander, as he saw his line of argument gradu- 
ally weaken, despairing of dislodging the Teu- 
ton from the stand he had taken, summed up 
his views with, “I would as soon drink pig swill, 
sir, as lager beer;” to which his opponent calm- 
ly replied: “That depends upon how you vas 
brought up, mine friendt.” 


“Yonder is a lawyer who got very wealthy 
as an inventor.” 

“And what did he invent?” 

“An heirship.” 

“Is it possible? One that would really go?” 

“It went.”—Plain Dealer. 
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1. Abatement and Revival—Pleading.—A de- 
fendant desiring to challenge plaintiff’s right 


to foreclose an equitable lien on property on the 
ground of the by contract with whom 
the lien is claimed, not being the owner, but a 
person not a party being such owner, should 
plead in abatement.—Dufur Oil Co. v. Enos, Or., 
117 Pae. 457. 

2. Associations—V\Vithdrawal of 
the absence of any statute, rule, or 
contrary, a member voluntary 
may withdraw at any time, and no acceptance 
of his resignation is required.—Ewald v. Medi- 
eal Society of New York, 130 N. Y. 
Supp. 1024. 

3. Attorney 
ina 
attorney is 


person, 


Member.—In 
law to the 


of a association 


County of 


and Client—Disbarment. — The 
proceeding for the disbarment of 
not merely of discipline or 
punishment, but is primarily whether the defen- 
dant is fit to continue the practice of law.—In 
re Harrington, 130 N. Y. Supp. 920. 

{. Bankruptey Assignments.—Where a party 
to a contract assigned to a creditor the money 
to become due under the contract, and the par- 
receiver and trustee in bankruptcy per- 
the contract, the money becoming due 
used discharge the debt.—In De 

D. C., 188 Fed. 686. 
5. Concealment of Assets.—Any  prGceed- 
ings to compel a bankrupt to turn over property 
concealed for or by him could be based on an 


question 


an one 


ty's 
formed 

he 
Furniture Co., 


must 
Long 


to re 


examination of the bankrupt’s agent; but the 
trustee could not compel the agent to account 
for property or proceeds not shown to have 





been in his hands.—In re Fogelman, D. C., 188 
Fed. 

6.——Contempt.—The judge of a bankruptcy 
court has jurisdiction to summarily punish as 
for contempt misbehavior of the bankrupt and 
the giving of false testimony.—In re Shear, D. 
C., 188 Fed. 677. 


cnn 
(ov. 


7.——Copartners.—Individual partners cannot 
claim exemptions from the partnership property 
as against partnership debts in bankruptcy, 


though the other partner or partners may have 
consented thereto.—In re Scheier, D. C., 188 Fed. 
744. 

8.——Discharge.—In the of objection 
by a creditor to the improper filing of a peti- 
tion for a bankrupt’s discharge with the referee, 
the petition would be regarded as properly filed 
where it was returned to the clerk within a 
vear after adjudication- re Taylor, D. C., 
188 Fed. 479. 

9.——_Examination of Bankrupt.—An applica- 
tion of a trustee to be allowed to examine the 
bankrupt for disclosure of assets need not state 
the nature and character of testimony intended 
to be adduced.—In re Bryant, D. C., 188 Fed. 
530. 

10.- 
factor for goods sold 


absence 


In 


—Factors.—Transfers of accounts to a 
for advances held not ob- 


noxious to the bankrupt act.—Ommen v. Tal- 
cott, C. C. A., 188 Fed. 401. 

11.——Fraudulent Conveyance.—Under the 
bankruptey act, a grantee in a fraudulent con- 


veyance of a bankrupt grantor held entitled to 
participate in the proceedings of a of the 
property on the setting aside of the conveyance, 
as to a debt not involved in the conveyance 
and incurred prior to the execution of the con- 


sale 


veyance.—In re Hurst, D. C., 188 Fed. 707. 

12.——False Swearing. — The bankruptey 
court’s jurisdiction to punish a bankrupt for 
false swearing and contumacious conduct de- 
pends on interference with the exercise of the 
eourt’s jurisdiction, and not on injury to the 
public welfare and morals.—In re Wiesebrock, 
D. C., 188 Fed. 757. 


13. Good Will.—Where the assets, good will 
and name of a corporation sold in bank- 
ruptey proceedings té6 T., the corporation on op- 
taining its discharge in bankruptcy was not en- 
titled to enjoin T. from doing under 
its name, but T. was entitled to enjoin the cor- 
poration from again doing business under that 
name,—S. F. Myers Co, y. Tuttle, C. C., 188 Fed. 
532. 

14. —Jurisdiction of Referee.—A referee in 
bankruptcy has jurisdiction to reduce an amount 


was 


business 


claimed for fees by the bankrupt’s attorney.— 
In re Ferreri, D. C., 188 Fed. 675. 
15.——Indorser.—An indorser on a bankrupt’s 


matured note which is without other security 
is a “creditor” within the meaning of the bank- 
ruptey act.—Bank of Wayne v. Gold, 130 N. Y 


supp. 942. 

16.——Insurance Policies —Where a bankrupt 
had no valuable interest in policies payable to 
his executors, he having borrowed more than 
their surrender value, the difference between 


the loans and the face value of the policies held 
payable on his death to his executors, and not 
to his trustees in bankruptcy.—In re Judson, D. 


C., 183 Fed. 702. 
17.——Pledge.—Where corporate bonds depos- 
ited originally by the corporation as security 





wihiits 


[ha 


ar 
pr 
tir 
bo 
M: 


as 
m 
Hi 


fil 
ad 


di 
me 


18 
ho 
an 

clg 
th 

Br 


con! 
tim: 
euti 
Firs 
139 

28 
of fr 
Atl. 





ill 
K- 
Y- 
n- 
er 
r- 
at 
dd. 


in 


ipt 


an 
en 
1d 
10t 


oS- 
ity 





XUM 


Vol. 73 


CENTRAL LAW JOURNAL. 


401 








for its note were not secured by mortgage, but 
amounted only to the corporation’s simple 
promise to pay, the pledgee after a corpora 
tion’s bankruptcy was not entitled to sell the 
bonds to obtain money to pay the note.—In re 
Matthews, D. C., 188 Fed. 445. 


18..——-Preferential Payment.—Whether a bill 
in equity lies by a trustee in bankruptcy to set 
aside a preferential payment will not be deter- 


mined on demurrer to the bill—Johnson  v. 
Hanley, Hoye Co., D. C., 188 Fed. 752. 
19. Provable Claim.—Under Bankruptcy 





Act, sec. 57n, a scheduled creditor, not having 
filed and proved his claim within a year from 
adjudication, could not prove the same there- 
after, so as to be entitled to participate in a 
dividend deposited under a composition agree- 
ment.—In re Blond, D. C., 188 Fed. 452. 


20.——Probable Claim.—Under Bankr. Act 
1898, see. 57n, a creditor who has claimed to 
hold security and has litigated that question 
and been defeated, held entitled to prove his 
claim as a general creditor after a year from 
the bankrupt's adjudication.—In re Salvator 


599 


ved. 


Brewing Co., D. C., 188 Fed. 
2u. Probable ‘Debts.—Claimants, in the 
absence of estoppel or bar of their claims by 
limitations, held entitled to prove as general 
creditors, though their claims of lien were de- 
feated.—In Vogt, D. C., 188 Fed. 764. 

22. Interest.—Bankruptcy court 
has jurisdiction to sell a bankrupt’s remainder 
interest in certain real property and pay off a 
judgement lien thereon in order to preserve the 





re 





Remainder 





equity in the property for the benefit of gen- 
eral creditors.—In re Arden, D. C., 188 Fed. 
475. 

23.——-State Tax.—A bonus exacted by a state 
from a corporation for ircreasing its capital 


stock held not a tax entitled to priority under 


Bankr. Act, sec. 64 (a).—In re York Silk Mfg. 
Co., D. C., 188 Fed. 735. 
24.——Waiver of Tort.—Courts of bankruptcy 


may give to Bankruptcy Act, sec. 63a (4), which 
allows proof of debts founded upon a “contract 
express or implied” a construction sufficiently 
broad to include quasi contracts arising upon a 
conversion where the tort has been waived.— 
Reynolds vy. New York Trust Co., C. C. A., 188 
Wed. 611. 

Banks and Banking—Debt of Depositor.— 
A bank may apply its debtor's deposits to the 
payment of his debt to it.—Records v. McKim, 
Md., 80 Atl. 968. 

26. Bill of Lading—Forgery.—Bankrupts and 

their trustee held estopped to deny that cotton 
actualiy shipped to fulfill forged bills of lading 
previously executed and discounted, on the faith 
of which the buyers had paid drafts, was in fact 
the property of the buyers.—Lovell v. Isidore 
Newman & Son, C. C., 188 Fed. 534. 
Bills and Notes—Confession of Judgment. 
—Notes containing a warrant of attorney tw 
confess judgment in favor of the holder at any 
time thereafter and consent to immediate exe- 
cution on such judgment were not negotiable.— 
First Nat. Bank of Elgin, Ill., v. Russell, Tenn., 
139 S. W. 734. 

28. Possession as Evidence.—Possession of 
a note by an indorsee is prima facie evidence 
of property in him.—Titcomb vy. Powers, Me., 80 
Atl. 851 


25. 


9 
27. 





‘strument is 





29.——Variance.—In an action on a joint and 
several note dismissed as to all except one of 
the makers, the introduction of the note as evi- 
dence held not a variance, though it showed 
other joint and several makers whom the holder 
oe have sued.—Wilson v. Kelso, Md., 80 Ati. 


30. Bonds—Consideration.—The liability of a 
bank president to a bank after wrongfully pur- 
chasing stock for it held a sufficient considera- 
tion for a bond by him to the bank conditioned 
on the sale of the stock at cost.—First Nat. 
Bank of City of Brooklyn y. Jenkins, 139 N. Y. 
Supp. 947. . 

$1. State as Obligee.—The state may not. 
without its consent, be made the obligee in a 
bond in which it has no interest, and which is 
not required by law to he executed.—State v. 
Gaver, Md., 80 Atl. 891. 

32. Boundaries—Maps.—A map showing the 
boundary lines of a tract of land in which the 
public or many persons are interested may be 
admitted in evidence, though the surveyor and 
the draughtsman who made it are dead; it be- 
ing evidence of the character of hearsay.—Mor- 
com v. Baiersky, Cal., 117 Pac. 560. 

83. Brokers—Commissions.—A broker held en- 
titled to recover commissions based on the 
amount fixed as the price of the land in his 
contract with the owner for its sale, though the 
ownver actually sold for a less price to the pur- 
chaser procured.—Justy v. Erro, Cal., 117 Pac. 
575. 

_ 34. Carriers of Goods—Refusal of Transporta- 
tion.—A carrier held liable for refusal to ac- 
cept for transportation cordwood which a sh'p- 
per had offered to stock at a point along its 
track where it had been accustomed to receive 
similar shipments.—Ethridge y. Central of Geor- 
gia Ry. Co., Ga., 71 S. E. 1063. 

35. Carriers of Passengers—Return Ticket.— 
A passenger held entitled to rely on the selline 
agent's representations as to how the return 
ticket would be validated, notwithstanding stip- 
ulations in the ticket, so that it not having 
been so validated, and the conductor having 
ejected him, notwithstanding his explanation 
of. why it was not validated, he was entitled to 
damages.—Corley y. Southern Ry. Co., S. C., 71 
S. E. 1035. n 

3 Sleeping Car.—A sleeping car company 
held liable for an assault committed on a pas- 
senger while sleeping, by a robber in order to 
effect a robbery, resulting from the sleeping car 
company’s failure to keep a proper watch.—Hill 
v. Pullman Co., C. C., 118 Fed. 497. 

37. Chattel Mortgage—Mortgagor in Posses- 
sion.—A mortgage of the merchandise held void 
as to creditors of the mortgagor, where the 
parties agreed that it should retain control of 
the mortgaged goods.—Robson y. Dailey, 130 N. 
Y. Supp. 1036. 

388.—Recording.—A buyer in the state of chat- 
tels covered by a mortgage, not recorded in the 
state until more than three years after the pur- 
chase, is not chargeable with constructive no- 
tice.—Teat v. C. D. Chapman & Co., Ala., 56 So. 
267. 

39. Conspiracy—Gist of.—The gist of a civil 
action for conspiracy to defraud held to be 
the deceit and not the combination.—New Ene- 














land Foundation Co. v. Reed, Mass., 95 N. E. 
935. 
40. Contempt—Service of Motion.—The ser- 


vice of a motion to punish a defendant for con- 
tempt is sufficiently served upon him by service 
upon his attorney.—Curtis v. Powers, 130 N. Y. 
Supp. 914. 

41. Contracts—Practical Construction.—If the 
parties have given a contract a practical con- 
struction which harmonizes with their probable 
intention in view of the circumstances surround- 
ine its execution, such construction will be 
adopted by the court.—Nelson v. Ohio Cultivator 
Co., C. C. A., 188 Fed. 620. 

42. Surrounding -Circumstances.—If an in- 
ambiguous on its face, the court 
may look to the circumstances of its execution 
and the subject-matter of the transaction in de- 
termining its meaning.—Spencer v. Potter’s Es- 
tate, Vt., 80 Atl. 821. 

3. Contributieon—Right of 
action over against some 





Action.—A right 


ef third person for 
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contribution in favor of the party cast in a 
prior suit may arise from relationships either 
contractual or noncontractual.—Central of Geor- 
gia Ry. Co. v. Macon Ry. Co. & Light Co., Ga., 
71 S. E. 1076. 

44. Corporations—Equity Jurisdiction. — A 
stockholder of a corporation cannot maintain a 
bill in equity for an injury to his individual 
rights resulting from a sacrifice of the corpora- 
tion's interests by other stockholders who are 
its directors.—Converse v. United Shoe Machin- 
ery Co., Mass., 95 N. BE. 929. 

45.———Officer’s Liability.—President of corpor- 
ation who fails to have excavation made in such 
manner as to protect adjoining landowner as 
agreed held individually liable in action of tres- 
pass.—Malone y. Pierce, Pa., 80 Atl. 979. 

46.——Right to Borrow Money.—It is not vl- 
tra vires or illegal in itself for a trading cor- 
poration to borrow money upon a mortgage ex- 
ecuted upon its property.—Howeth v. Coul- 
bourne Bros. Co., Md., 80 Atl. 916. 


47.——-Statutory Liability.—A stockholder, 


who retained his stock and received dividends. 


for two years and until insolvency of the cor- 
poration, cannot avoid his statutory liability to 
ereditors on the ground that he was induced to 
purchase his stock by fraud.—Alsop v. Conway, 
Cc. Cc. A., 188 Fed. 568. 

48.——-Subscription to Stor: -In determining 
the extent of liability under a contract of stock 
Subscription, the taw of the nlece of contract 
must control.—aArwricin Spirits Mtg. Ce. v. 
Eldridge, Mass., 95 N. E. 942. 

49.——_Ultra Vires.—Stock subscriptions were 
not ultra vires because made at a premium above 
. Economic 





Life Ins. Co., Del., 80 Atl. 809. 

50. Courts—Infringement.—A federal Circuit 
Court in a suit to enjoin infringement of a 
trade-mark cannot enjoin future acts amount- 
ing to unfair competition only.—Ross v. H. S. 
Geer Co., C. C., 188 Fed. 731. 

51. Jurisdiction —The court in Pennsylva- 
nia which had jurisdiction of the person and es- 
tate of an habitual drunkard, a resident of that 
state, having authorized the drunkard’s com: 
mittee to consent to the conveyance of tan 
held in trust for her benefit, the consent held 
sufficient, though the lands conveyed were in 
Maine.—Philadelphia Trust, Safe Deposit & Ins. 
Co. v. Allison, Me., 80 Atl. 833. ° 

52.——Jurisdictional Amount.—A suit involv- 
ine exactly $2,000 is not removable to the fed- 
eral courts.—Kaufman vy. I. Rheinstrom Sons 
Co., C. C., 188 Fed. 544. 

53.——Patents.—A federal court is without 
jurisdiction of a suit as one arising under the 
patent laws where the real question involved is 
not that of infringement, but cue of contract 
rights arising out of a licens>,.— American 
Graphophone Co. v. Victor Talking Mach. Co., 
Cc. C. A., 188 Fed. 428. 

54..——Opinions by Judges.—The constitutional 
provision requiring the justices of the Supreme 
Judicial Court to give opinions to each legisla- 
tive branch upon important questions of law 
and upon solemn occasions held not to author- 
ize an opinion by them as to the validity of a 
statute.—In re Opinion of the Justices to the 
House of Representatives, Mass., 95 N. E. 927. 
55.——Rule of Property.—Decision of a terri- 

ial Supreme Court establishing or relating to 
a rule of property should be given the same 
conclusive effect as a decision of the Suvreme 
Court of a state.—In re Orheier, D. C., 188 Fed. 
744 





56. Estoppel—Personal Liability—Where sev- 
eral promoters caused stocks and bonds to be 
put on the quasieet. or knew that it was being 
done by one or more of their number for them 
or in their interest, they are all personallv 
liable to the purchaser of a bond for fraud 
arising out of the false statements contained in 
a prospectus.—Downey v. Finucane, 30 N.Y. 
Supp. 988. 

57. Covenants—Quiet FEniovment.—Covenants 
for auiet ehiovment held breached by govern- 
ment’s assertion of title by cancellation of en- 
trv, though the covenantee is given a prefer- 
ence right to,file on the land, and subs*quently 
does file thereon.—Efta v Swanson, Minn., 132 
N. W. 3835. 





58. Criminal Law—Parole Pending Appeal.— 
Where a parole is granted and accepted and 
brought to the attention of this court pending 
an appeal in a criminal case, the 3 4 et will be 
dismissed.—Cadenhead y. State, 117 Pac. 


59. Criminal Trial—Exceptions to Evidence.— 
To sustain an exception to the exclusion of evi- 
dence, the offer of proof must be sufficient in 
form and substance to make its admissibility 
apnarent to the trial court.—State v. Merrill, 
Vt., 80 Atl. 819. 


60. Federal Courts.—In the federal courts 
the denial of a motion for a new trial in a 
criminal case is not reviewable by an appellate 
court.—Corenman y. United States, C. C. A., 188 
Fed. 424. 


61. Deeds—Construction.—There is no conflict 
in the granting and habendum clauses of a 
deed so as to make the granting clause control 
unless the habendum clause divests the estate 
granted and substitutes another.—Marden  v. 
Leimbach, Md., 80 Atl. 958. 


62. egg Ogee Relief.—The main 
purpose of a bill in equity having failed, the 
bill held not to be retained for discovery prayed 
as incidental to the main relief.—State v. West- 
ern & A. R. Co., Ga., 71 S. E. 1055. 


63. Dower—Law of Place—The question 
whether one married and divorced in Indiana 
is entitled to dower in lands in New York is 
governed by the laws of New York.—Van Blari- 
cum v. Larson, 130 N. Y. Supp. 925. 

64. Easements—Mode of Beginning.—An ease- 
ment may be acquired by contract where it ap- 
nears that the parties contemplated that privi- 
leges intended for the permanent use of the 
property shall be an incident of the principal 
contract.—Weller v. Brown, Cal., 117 Pac. 517. 

65.——-Permissive Enjoyment.—An adverse 
right cannot be gained from permissive enjoy- 
ment, or mere accommodation.—Bigelow Carpet 
Co. v. Wiggin, Mass., 95 N. E. 93 

66.———Restriction.—An easement is a restric- 
tion upon the rights of property of the owner 
of the servient estate.—West Arlington Land 
Co. of Baltimore County vy. Flannery, Md., 80 
Atl. 965. 

67.——Right of Way.—A right of way over 
another’s premises will not be implied unless it 
is strictly essential in order to obtain access 
to the land for the benefit of which it is pre- 
sumed to have been granted.—Bauman vy. Wag- 
ner, 30 N. Y. Supp. 1016. 

68. Electricity—Contributory Negligence.— 
One injured while climbing down a tree by in- 
voluntarily throwing his hand against an elec- 
tric wire when losing his balance held not nec- 
essarily guilty of contributary negligence.—Ly- 
don v. Edison Electric Illuminating Co., Mass., 
95 N. E. 936. 

69.——Municipal Ordinance.—A municipality 
has the power to pass ordinances reasonably 
regulating public service corporations in mat- 
ters of safety and convenience, and touching 
the mode and manner of the supply and the 
nrice to he cha Ex parte Goodrich, Cal., 
117 Pace. 451. 

70. Evidence—Judicial Notice.—Where a court 
is required to take judicial notice of the mean- 
ing of a term as a matter of law, it may resort 
to any authenticated sources of information to 
enlighten its judgment.—lUnited States v. One 
Car V.oad of Corno Horse and Mule Feed, D. ¢C., 
188 Fed. 453. 

71. Exeeution—Sheriff's Deed.—An officer mav 
include in one deed several parcels of land sold 
separately on the same execution at the same 
time and place to the same purchaser.—People’s 
Nat. Bank of Waterville v. Nickerson, Me., 80 
Atl. 849. 














72, ae e — Aa-~inistrators—Collateral 
Attack.—A decr of distribution rendered hy 
the probate opert. theuch erroneous, is not sub- 
ject to eolateral attack,—Alaska Parking & 
Safe Deposit Co. v. Noyes, Wash., 117 Pac. 492. 

73.——General Jurisdiction.—Where a court 





has general jurisdiction over the appointment 
of administrators. everv vossible intendment will 
be given effect in supvort of an apprintment. 
and only jurisdictional defects appearing on 
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the face of the record can be attacked collater- 
ally.—Dayton Coal & Iron Co. v. Dodd; C. CG. A., 
188 Fed. 597. 

74. Kaetors—Lien for Advances.—It is abso- 
lutelv essential to the validity of a factor’s lien 
for advances that the property consigned be de- 
livered by the consignor to consignee.—Ommen 
v. Talcott, C. C. A., 188 Fed. 401. 

75. Fraudulent Conveyances—Foreclosure Pro- 
ceeding.—A debtor’s attempt to transfer his 
property in fraud of creditors by means of le- 
gal proceedings or his consent to a foreclosure 
of a mortgage on his property will not be set 
aside as fraud, unless the transfer is made upon 
a fraudulent claim or there is fraud in the fore- 
closure proceedings itself.—Pierce y. Pierce,Cal., 
117 Pac. 580 

76. Setting Aside.—A bill to set aside a 
conveyance as fraudulent against creditors may 
be filed before the creditor has obtained judg- 
ment.—Abramson v. Horner, Md., 80 Atl. 907, 

77. Frauds, Statute of—Oral Agreement. — 
Nothing short of a subsequent contract in 
writing meeting the requirements of the statute 
of frauds can change a written agreement show- 
ing whose interest is to be charged with a con- 
veyance of part of the land owned by tenants 








in common.—Gurley v. Hanrick’s Heirs, Tex., 
139 S. W. 721. 

78. Parol Partition.—A parol sale by plain- 
tiff in partition to defendants set up by defen- 


dants to defeat the action, held not sufficient, in 
the absence of showing of payment of consider- 


, ation, or exclusive possession by defendants of 


the 80 Atl. 


868. 

79. Gas—Competition of Natural Gas.—Natu- 
ral gas is not a competitor of manufactured gas 
in such strict legal sense that a corporation 
having an exclusive franchise to use the streets 
and ways of a city for its pipes for conveying 
manufactured gas for lighting purposes only 
may exclude another company from the right 
to use such streets and ways, with the munici- 
pal consent, for pipes to convey natural gas for 


premises,—Castor y. Castor, Pa., 


both fuel and lighting purposes.—Cumberland 
Gaslight Co. v. West Virginia & Maryland Gas 
Co., C. C. A., 188 Fed. 585. 

80. Gifts—Definition.—While the primary 


meaning of the word “give” is to transfer own- 
ership Or possession without compensation, it 
has a secondary popular meaning of putting 
into another’s possession on any terms, whether 
for a consideration or as a gift.—Spencer v. 
Potter's Estate, Vt., 80 Atl. 821. 

81. Good Wiltl—Interference.—Though a pur- 
chase of the good will of a business carried on 
in the name of an individual will not prevent 
the individual from thereafter carrying on busi- 
ness in his own name, he will be required to so 
conduct it as not to produce confusion with the 
business the good will of which had been sold. 
—S. F. Myers Co. v. Tuttle, C. C., 188 Fed. 532. 

82. Infants—Disaffirmance.—Action by infant 


on reaching majority to partition real estate 
and cancel deeds held to operate to disaffirm 
the deeds.—Lanning v. Brown, Ohio, 95 N. E. 
921. 


83. Injunetion—Temporary Order.—An inter- 
locutory injunction is proverly denied where the 
evidence is conflicting.—Ellis v. Bacon, Ga., 71 
S. E. 1050. 

84. Insurance 
insurance policy 
compliance with a 


Policy.—A fire 
for insufficient 
provision thereof requiring 
a continuous watch to be kept in and around 
an insured plant when it was idle.—Shoshone 
Concentrating Co. v. Hamburg-Bremen Fire Ins. 
Co., Wash., 117 Pac. 500 

85.——Payment of Premium.—Recovery on & 
life insurance policy delivered to insured before 
payment of premium and for inspection onlv 
held not to be allowed where the premium was 
subsequently paid while insured was _ ill of a 
disease from which he shortly died —Goerdon v. 
Prudential Ins. Co. of America, Pa., 80 Atl. 882. 

86. _Presumption.—In the absence of fraud 
an insured, by signing an application, accepting 

poliey, and bringing suit thereon will be held 


Forfeiture of 
held forfeited 





to have had notice of, to have understood, ana 
to have agreed to the terms agreed in the ap- 
plication and policy.—Crosby v. Vermont Acci- 
dent Ins. Co., Vt., 80 Atl. 817. 





87,——Vested Interest.—A beneficiary named 
in a fraternal benefit certificate only acquired a 
vested interest in the benefits accruing there- 
under on the member’s death.—Holden v. Mod- 
= Brotherhood of America, Iowa, 132 N. W. 


88. Imtoxicating Liquors—Social Clubs. — A 
municipal corporation held not entitled to im- 
pose a tax on social clubs as a condition prece- 
dent to a license to a | intoxicating liquors 
on hand, in the absence of a clear delegation of - 
power.—Union & Mechanics’ Club v. City of 
Atlanta, Ga., 71 S. E. 1060. 


89. Judges—Disqualification.—A judge having 
purchased property through defective foreclo- 
sure proceedings held disqualified to grant 
leave to the officer who served the summons to 
correct his return.—Morrissey v. Gray, Cal., 
117 Pac. 438. 

90. Judgment—Finality.—A judgment is not 
final, so as to be available as res judicata, 
where the time to appeal from it has not ex- 
pired.—In re Ricks’ Estate, Cal., 117 Pac. 539. 


91. Landlord and Tenant—Notice.—One of two 
lessors of land held sufficiently interested in the 
property, though the title thereto was in the 
other lessor, to make his notice of the lease 
sufficient to place one taking a subsequent 
lease from the holder of the title on inquiry as 
to the condition of the title—Yaukey v. Forney, 
Pa., 80 Atl. 870 

92. Repairs.—Where a landlord retains the 
custody and control of a veranda which is joint- 
ly occupied by his tenants he must exercise rea- 
sonable care to keep it in repair and in a rea- 
sonably safe condition for their use.—Maslin y. 
Childs, 130 N. Y. Supp. 902. 

93. Renewal of Lease.—The right of renew- 
al given by a lease to a firm held a right which 
could be exercised, after death of a partner, by 
a new firm composed of the surviving partners. 
Liggett v. Kaufmann, Pa., 80 Atl. 871. 

94. Liens—Constructive Notice.—Subsequent 
ereditors are bound by equitable liens, where ac- 
quiring their rights with actual or constructive 
notice thereof.—Dufur Oil Co. v. Enos, Or., 117 
Pac. 457. . 

95. Limitation of Actions—Starting Point.— 
The statute of limitations begins to run upon 
the accrual of the right of action; that is, when 
suit may be maintained, and not until that time. 
—QOsborn v. Hopkins, Cal., 117 Pac. 519. 

96. Marriage—Presumption of Divorce.—A pre- 
sumption of divorce from a prior marriage arises 
from a subsequent marriage.—Sparks v. Ross, 
N. J., 80 Atl. 932. 

97. Master and Servant—<Assumption of Risk. 
-—A master cannot invoke the defense of as- 
sumption of risk by his servant in the face of a 
statute requiring safeguards to he supplied for 
dangerous machinery.—Fegley v. Lycoming Rub- 
ber Co., Pa., 80 Atl. 870. 

98. Money Received—Common Counts.—A ne- 
gotiable note, expressing value received, may 
be given in evidence in support of counts for’ 
money had and received and money paid between 
the indorsee against the indorser or maker.— 
Titcomb v. Powers, Me., 80 Atl. $51. ; 

99. Master and Servant—Contributory Negli- 
gence.—A servart is not guilty of contributorv 
negligence in doing an act ordered unless such 
act involved danger so obvious that a reason- 
ably prudent person in his situation would not 
have done it.—Fowler v. Union Portland Cement 
Co., Utah, 117 Pac. 462. 

100. Defective Tools-—-A master may be 
liable for injuries to his servant caused by de- 
fective tools or appliances if he has promised 
to repair the defect and the servant continues 
to work in reliance upgn the vromise, although 
the risk be obvious.—Barr y. Pen Carbon Mani- 
fold Co., N. J., 80 Atl. 930. 

101. Sudden Peril—A master’ through 
whose negligence a servant has heen placed in 
sudden peril cannot require of the servant the 
same measure of prudence and care which one 
havine time for reflection might be expected to 
exercise.—Louisville & N. R. Co. vy. Wilson,, C. 
Cc. A.. 188 Fed. 417. 

102. Violation of Statute.—Violation of a 
statute designed to protect a particular class of 
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Servants against a particular class of injuries 
is negligence per se, only when one of the pro- 
tected class is injured from a cause against 
which the statute was designed to protect him. 
—Campbell v. Sp»kane & I. E. R. Co., GC. C., 188 
Fed. 516. . 

103. Mechanics’ Liens—Filing Claim.—Mater- 
ialmen by filing vheir liens have a lien on the 
property to secure the satisfaction of their 
claim out of any money owing the original con- 
tractors by the owner.—Butler v. Ng Chung, 
Cal. 117° Pac. 512. 

104. Mortgages—Homestead.—A minor’s inter- 
est in a homestead set apart to a decedent’s 
widow and minor children could not be affected 
by mortgage foreclosure without service on the 
minors.—Morrissey v. Gray, Cal., 117 Pac. 438. 

105. Municipal Corporations—Restriction of 
Powers.—Municipal corporation held to be re- 
stricted in the exercise of its public powers only 
by words so clear as not to admit of inconsis- 
tent meaning Bethlehem City Water Co. v. 
Bethlehem Borough, Pa., 80 Atl. 984. 

106. Nuisanece—-Blasting Rocks.—A blasting of 
rocks in a quarry so as to cast stones upon 
premises near it, and to keep persons residing 
thereon in fear and danger while using the 
premises and avenues and roads giving access 
to them, is a nuisance, which may be enjoined. 
—Longley v. MceGeoch, Md., 80 Atl. 843. 

107. Partnership—Dissolution. — Defendant 
held not liable on notes for a firm debt signed 
by his former partner after dissolution of the 
partnership, of which the payee had notice.— 
Heckheimer v. Allen, S. C., 71 S. E. 1033. 

108. Receivership.—In an action to estab- 
lish a preference against a firm in a ‘receiver's 
hands, held that. whether plaintiff’s claim was 
an individual debt or a several Hability of one 
of the partners arising ex delicto, she could only 
Share ratably with the firm’s depositors and oth- 
er creditors whose collateral the firm had re- 
pledged.—Records vy. McKim, Md., 80 Atl. 968. 

109. Patents—Exchange.—Where a contract 
provides for an exchange of licenses to manu- 
facture under specified patents severally owned 
by the respective parties, the consideration be- 
ing such mutual agreements, one party cannot 
elect to abrozate or rescind it with respect to a 
Single license while retaining it in effect as to 











the others.— \merican Graphophone Co. v. Vic- 
ter Talking Mach. Co., C. C., 188 Fed. 431. 
110. Perjury—Materiality.—The materiality 


of accused’s testimony must be either directlv 
allered in an indictment for perjury or shown 
by the facts alleged.—People v. Peck., 130 N. Y. 
Sunn. 967. 


111. Pleading—Variance.—There can be no 
variance unless there be a disagreement be- 
tween the allegation and the proof in some 
manner which in point of law is essential to 
the charge or claim.—Wi!son v. Kelso, Md., 80 
Atl. 895. 

112. Principal-and Agent—Covenant of War- 
ranty.—An wndisclosed principal is hound by 
covenants of warranty in a deed made bv his 
avert with euthority.—lfta v. Swanson, Minn., 


132 N. W. 335. 

113. Incidental Authority..—An agent hav- 
ing limited authorite cannot bind his vrinctipal 
by an act not authorized by the express author- 
ite given and that necessarily incidental there- 
to.—Vermont Marble Co. v. Meal, Vt., 80 Atl. 
852 





114.——Liability of Agent.—One who employ- 
ed plaintiff to work on a ‘buildine, concealing 
from him the fact that he was not the owner, is 
liable to plaintiff for neeligent injuries as if he 
were the owner.—Yarslowitz vy. Bienenstock, 
130 N. Y. Supp. 931. 

115. Publie Lands—Cancellation of Patent.— 
A corporation, which has taken land obtained by 
entry from the United States with notice of 
fraud in its acquisition, cannot defend a suit 
by the government for cancellation of the pat- 
ents by showing that stockholders purchased its 
stock in good faith and in ignorance of the de- 
fect in the titfe to the land.—Wilson Coal Co. v. 
United States, C. C. A., 188 Fed. 545. 

118. Rewoval of Causes—Diversity of Citi- 
zenship.—Where neither plaintiff nor defendant 
wi residents of the United States, though 





plaintiff was a citizen of Massachusetts and de- 
fendant a citizen of New York, an action brought 
in the Supreme Court of New York was not re- 
movable to the Circuit Court of the United 
States.—Jackson v. Hooper, C. C., 188 Fed. 509. 


117. Release—Return of Consideration.—Fail- 
ure of plaintiff in action for personal injuries 
to offer to return money received on a settle- 
ment held not a ground for a new trial.—Marple 
v. Minneapolis & St. L. Ry. Co., Minn., 132 N. W. 
333. 


118. Replevin—Right of Action.—In replevin, 
the issue is whether the property in the chattel 
is in the plaintiff. with the right to immediate 
possession, regardless of the title and property 


of the defendant.—Hitch v. Riggin, Del., 80 
Atl. 975. 
119. Sales—Cancellation.—A buyer may not 





eapriciously or unreasonably cancel a contract 
of sale, though it was provided that the article 
should be satisfactory to him.—Oswego Falls 
Pulp & Paper Co. y. Stecher Lithographic Co., 
130 N. Y. Supp. 897. 

120.——Derivative Title—A _  bona-fide  pur- 
chaser of personal property from a fraudulent 
original purchaser may secure perfect title to 
the property so purchased.—Ditton v. Purcell, 
N. D., 132 N. W. 347. 

121. Specific Performance.—lUltra Vires. — A 
mining company’s contract to issue stock, made 
when the company had no stock and was not 
authorized to issue any, held not specifically 
enforceable, nor to warrant an award of dam- 
ages for its breach.—Smith v. Flathead River 
Coal Co., Wash., 117 Pac. 475. 

122. Statutes—Curative Acts.—Curative stat- 
utes retroactive in their effect are applicable 
not only to transactions to which they are in- 
tended to relate, but also to cases pending either 
in trial or appellate courts.—State v. Abraham, 
Wash., 117 Pac. 501. 

123. Taxation—Delinquency.—Where the hold- 
er of a delinquency certificate paid later accru- 
ing taxes, such taxes were no longer delinquent, 
and could not at a later time be included in an- 
other delinquency certificate.—Trumbull €. 
Bruce, Wash., 117 Pac. 472. 

24. Transfer Tax.—The transfer tax lawis 
not unconstitutional, though its operation is to 
impose a higher tax upon transfer to some per- 
sons than upon those to others.—In re Patter- 
son’s Estate, 130 N. Y. Supp. 970. 

125. Trusts—Acceptance by Trustee.—A trus- 
tee, having accepted the trust under a will, held 
not excused from participating in the manage- 
ment of the entire estate because some of the 
beneficiaries were estranged from him.—Cald- 
well v. Graham, Md., 80 Atl. 839. 

126.——Estoppel.—Trustees, whose powers are 
expressly defined by a written instrument under 
which they are appointed, cannot excuse them- 
selves, in an action for an accounting, by the 
fact that they may have been ignorant of the 
scope of their duties or of the legal require- 
ments connected with their office.—Ashley _ v. 
Winkley, Mass., 95 N. E. 932. 

127.——Special Confidence.—Where a power 
conferred upon designated trustees is a special 
confidence in their judgment and discretion, It 
can only be exercised by them, and will not 
pass to substituted trustees, but it is otherwise 
when the power is annexed to the office of trus- 
tee for the purposes of the trust.—Maryland 
Casualtv Co. v. Safe Devosit & Trust Co. of 
Baltimore, Md., 80 Atl. 903. 

128. Termination Presumed.—The termina- 
tion or satisfaction of a trust may be presumed 
from lapse of time or gross laches in its en- 
forcement amounting to acquiescence.—Jones v. 
Haines, N. J., 80 Atl. 943. 

129. Waters and Water Courses—Obstruction. 
—An irrigation company cannot dam a lake and 
obstruct the natural flow and overflow of its 
outlet, to the injury of a lower riparian owner. 
—Still v. Palouse Irrigation & Power Co., Wash., 
117 Pac. 466. 

130. Wilis—Undue Influence.—Confidential re- 
lations alone existing between testatrix and 
her princinal beneficiary held insufficient to 
warrant a findine of vndue -influence.—In re 
Ricks’ Fstate, Cal., 117 Pac. 532. 
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OBSOLETENESS OF THE REASON FOR 
JURISDICTION BASHD ON DIVERSITY 
OF CITIZENSHIP AND ITS DISTUR- 
BANCE OF HARMONY AMONG COURTS. 





The professional, judicial and congress- 
ional mind is more or less interested at 
this time in perfecting fedéral procedure 
With this an altruistic hope is voiced that 
the model aimed at will stand for the 
states 

“By day a cloud, by night a pillar of fire.” 

To us it seems that examples appealing 
most strongly for emulation are in deeds 
performed by those upon whom the duty 
of performance rests. When by arbitrary 
power another is appointed to wrest that 
duty from appropriate hands, there is pre- 
sumption of injury in the doing of what 
is transferred and to the true dignity of 
performance. 

If it be true, as said by Marshall, Story, 
Campbell, Miller, Bradley and Brewer, 
that federal jurisdiction based on diversity 
of citizenship is anomalous and only per- 
mitted because of the fear of sectional prej- 
udice, must it be confessed, that this an- 
omaly shall continue? 

Nowhere may we look with more assur- 
ance of finding that this country is one and 
indivisible and that state lines are arbirary 
divisions in the administration of justice, 
than to decisions by the courts, where this 
anomaly finds exemplification. 

Do we need an asylum—a sort of 
benefit of clergy—in this day and genera- 
tion, to which non-residents and aliens 
may resort for justice, because the 
tribunals of ordinary jurisdiction may be 
swayed by passion and prejudice against 
the “stranger within its gates?’ And, if 
we do not, do the lawyers, judges and 
members of Congress, interested in federal 
procedure wish to mar the artistic excel- 





lence of their work by leaving a wart on 
its face? 


But there is more involved in this than 
a mere question of artistic finish. If a 
thing is out of place in the law, it is 
2s bad as being out of place in anything 
else. It obscures; it confuses; it is a pre- 
sumptive breeder of trouble. It conflicts 
with all theory of the useful and beautiful. 
It is a confession of failure to attain an 
ideal. 


In this instance it is still worse. It in- 
terferes with justice, that is either satis- 
factory to its own citizens or which they 
have the same laudable ambition to make 
satisfactory as those who produce the in- 
terference. It has a tendency, also, to make 
them less appreciate the excellence of those 
who are striving after the model we have 
spoken of. There is ever “a fly in the 
ointment” of their achievement. 


These wise men in federal judicial ad- 
ministration perpetuate a sort of “holier- 
than-thou” admonition to those, who at 
least wish to be credited with as good in- 
tentions as they. And when they know that 
their admonishers ought to know that there 
is no reason for their assumption of su- 
periority in this regard, there is less lee- 
way, so to speak, for the entente cordiale, 
which ought to exist between co-workers 
to the same end. 


But there is more in this matter than 
already said. The federal perfecters of 
jurisdiction and procedure, by this archaic, 
worn-out excuse for jurisdiction in divers- 
ity of citizenship, show themselves reac- 
tionaries, while assuming to be progressive. 
They claim to be teachers, while they prove 
they are unable to unlearn. They are in 
the midst of conditions, which, with their 
interrelations, make citizens of different 
states closer to each other than were resi- 
dents of different counties when the con- 
stitution was written. And yet they fly in 
the face of these conditions. 

To the outside world they help to pro- 
mulgate what is not true. They advertise, 
in effect, that the sovereign constituents of 
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this enlightened nation may not be able, or 
may not desire, to mete out to others the 
same measure of justice they give to their 
own. It is time, we think, that the nation 
should at least be willing to test the truth 
of this accusation. For any of us to harbor 
a suspicion of its truth, invites an alien to 
assert that it is true. 


But outside of pride or sentiment, this 
barnacle on jurisprudence should be 
scraped off, because it has ever been more 
harmful than useful. It has been a dis- 
turber. It has made laws for states which 
their courts could not with respect for 
their own dignity recognize. It has caused 
the federal courts to act upon the theory 
that it was more consistent with their own 
dignity to follow their own reasoning as 
to what are the laws of a state, than to 
permit its constituted tribunals to say. Thus 
they have invited the non-resident and the 
alien to flee to it for refuge, or stay away, 
if the suspected state court may be ex- 
pected to treat them more kindly. 


In this way a state court is the non- 
resident’s or alien’s jurisdiction by suffer- 
ance, for to him there are either of two 
laws and to the resident but one law. A 
system, which is founded on a pretense of 
fact no longer existing, if it ever did exist, 
and produces results of this kind, is a blot. 
Those, who insist on its maintenance, have 
a handicap when they commend any feature 
thereof to others. 


But suppose it be said, that the fact that 
there is so much litigation in federal! courts 
depending on diversity of citizenship is 
practical refutation of all that we have said. 
As we said above, the federal courts in 
many things administer different law to a 
controversy from what the state courts do. 
But, if the state courts act impartially, 
there is no constitutional reason for resort 
to federal courts. Nevertheless this is the 
practical reason for much of this litigation 
pending in the latter courts. One of the 
parties is favored as no resident can be. 


Another reason too commonly believed 
to exist is, that the federal court is more 





convenient to the non-resident or alien, or 
is more inconvenient to the resident, Thus 
the non-resident or alien may wield a two- 
edged sword, and dictate terms because of 
his advantage in position. Yet this ad- 
vantage was not intended by the constitu- 
tional clause. 

To indicate how probable it is, that the 
above reasons account for practically all of 
the litigation, in which federal courts exer- 
cise jurisdiction by reason of diversity of 
citizenship, we venture to assert that nine- 
tenths of it is where a corporation is plain- 
tiff or defendant or where there are cor- 
porations on both sides. 

Let us not be understood as saying that, 
if there is local prejudice in a state court 
which would prevent a foreign corporation, 
as such, from obtaining a fair and impar- 
tial trial, it ought to be denied the right to 
have its controversy removed to a federal 
court. 

What we do say, however, is that it is 
absurd to allege that a foreign corporation 
would be treated any differently by judge 
or jury in a state court than would a do- 
mestic corporation, There may be a differ- 
ence—it has often been claimed there is— 
in the way a jury may treat a corporation 
and an individual. But the wildest, or, per- 
haps, we might say the most discriminat- 
ing, fancy has hardly supposed juries dis- 
tinguishing between foreign and domestic 
corporations. Whatever prejudice there 
may be against corporations is as prevalent 
among juries in federal, as in state, courts. 

If Congress will stop pointing “an accus- 
ing finger” at its constituents in this matter 
—especially as so to do is ridiculous—it will 
do much to raise federal courts to a dignity 
every one will, without envy, rejoice in 
their possessing, At the same time, it will 
greatly assist in more clearly defining, to 
the general apprehension of the people, the 
strict lines between federal control and state 
autonomy. Friction, so often unseemly, be- 
tween federal and state courts would disap- 
pear, and the Supreme Court would be the 
single arbiter to affect state courts and pre- 
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serve the constitutional rhythm our fore- 
fathers intended, 

This government is great enough and 
progress is bringing to the fore enough of 
litigation to demand the undivided attention 
of the federal judiciary. The states, too, 
are great enough and the complexities in 
new conditions are variant enough for the 
jurisprudence of each to have its conclusive 
exponent. And their judges and their peo- 
ple are honest enough and enlightened 
enough to do the same justice to all. 

Sectional prejudice were better prevented, 
if federal law would stop imagining it to 
exist. Otherwise, people may begin to think 
that federal power seeks a pretext for in- 
terference with state jurisdiction. 








NOTES OF IMPORTANT DECISIONS 


ACCIDENT INSUKANCE—-DOUBLE 
DEMNITY: FOR INJURY IN A TAXICAB.— 
The rule of construction in favor of an as- 
sured seems to us to have been appu.ied in an 
exceedingly liberal way by the Supreme Court 
of Pennsylvania in the case of Primrose v. 
Casualty Co. of America, 81 Atl. 212. 

The clause for double indemnity read as 
follows: “If those injuries are received while 
riding as a passesger in or on a public con- 
veyance, provided for passenger ‘service, and 
propellea by steam, compressed air, gasoline, 
naphtha, electricity or cable, including passen- 
ger elevators, or while in a burning . building, 
the amounts otherwise payable shall be 
doubled.” 

That clause gives the idea, particularly in its 
reference to “cable” and “passenger elevators” 
that it is considering conveyance other than 
in or on a vehicle on a street or highway, and 
by its failure to include horse cars there is 
merely recognition of the fact that such a 
means of locomotion is obsolete. Reference to 
“passenger elevators” exhibits the mind of the 
insurer as being that these would be excluded, 
though they might be propelled by either of 
the agencies mentioned, unless _ specifically 
mentioned. Therefore, it was not in the mind 
of the insurer that every public conveyance 
operated by these agencies was to be included. 

But the court said that because a taxicab 


IN- 





was for public hire and anybody at all could 
hire one that had the price, and it was for 
“passenger service,” it was embraced in the 
policy. There is reasonably no difference in 
the relation of a passenger in a taxicab to a 
chauffeur and a passenger in a cab drawn 
by horses to their driver, and there exists a 
reason, suggested above, for not including 
street cars drawn by horses. Cabs drawn by 
horses are still in plentiful evidence, while 
horse cars are rarely if ever seen. 

We notice that two members of the court 
dissent, and to our mind they better apply the 
proposition in tne majority opinion that: “A 
contract of insurance must have a reasonable 
interpretation, such as was probably in the 
contemplation of the parties when it was 
made,” than the majority do. It does not seem 
to us that “the words of the policy are, with- 
out violence susceptible of two interpreta- 
tions.” The decision, it is true, has the letter 
of the contract in its favor, but that is all. 





CONSTITUTIONAL LAW—IS THE PEO- 
PLE’S POWER BY CONSTITUTIONAL 
AMENDMENT UNLIMITED?—In these days 
of majority sovereignty (some people call it 
“popular” sovereignty), it is said so often that 
the “peepul” can do anything they please when 
they piease, and as often as they please, that 
evei courts are beginning to believe it. While 
we are not reactionary or ultra conservative on 
matters of popular reform, we are constrained 
to believe tnat the pendulum often goes too far 
and must necessarily return to a proper equi- 
librium. 

In our many contributions on the subject of 
initiative, referendum and recall, which so 
many of our readers have been kind enough to 
say are above comparison with any other series 
of articles on these questions, we have sought 
to point out that the Federal Constitution 's 
and must be a bar to every unwise use of the 
power of constitutional amendment. 


Now comes our esteemed contributor, Judge 
T. E. Sherwood, for thirty years judge of the 
Supreme Court of Missouri, and now residing 
at. Long Beach, Cal., and calls our attention to 
the case of Clark v. Hammond, 134 Ga. 792, 
as indicating a very extraordinary use of the 
power of constitutional amendment. 

In that case it appeared that the Supreme 
Court of Georgia. had declared unconstitution- 
al an act of the legislature, authorizing coun- 
ties to supplement the salaries paid by the 
state to certain judges of the superior court. 
A constitutional amendment was then proposed 
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(Georgia Laws, 1910, p. 42), and ratified by the 
people, validating the act declared void by the 
Supreme Court, not only from date of ratifica- 
tion of the amendment, but from date of the 
original act, thus reversing the Supreme Court 
and declaring the original act of the legisla- 
ture valid ab initio. 

Commenting on this decision, Judge Sher- 
wood says: “According to Cooley, it would 
seem that the people were cutting a pretty wide 
swath! Were I in control of one of those 
counties, I should pay no attention either to 
the amendment or to the court’s decision there- 
on, and, when mandamused, would refuse to 
obey and take the case up by habeas corpus, 
with great confidence, to the Supreme Court 
of the United States. The authorities I cite in 
my article of September 8 (73 Cent. L. J. 167) 
abundantly establish, it seems to me, that con- 
stitutional amendments cannot overrule the de- 
cisions of courts, nor destroy vested rights. 
If they can, then the section forbidding bills 
of attainder and the Fourteenth Amendment, 
requiring due process of law, have been or- 
dained in vain. A. H. R. 


—____— 


WORKMEN'S COMPENSATION ACT— 
ABOLISHING DEFENSE OF CONTRIBU- 
TORY NEGLIGENCE AND ASSUMPTION OF 
RISK.—With some pleasure we follow up our 
editorial in 73 Cent. L. J. 387, commending 
Washington Supreme Court's decision uphold- 





ing the constitutionality of the Workmen's | 


Compensation Act of that State, by refer 


ence to an opinion by justices of the Supreme 


Judicial Court of Massachusetts. In re Opinion 


of Justices, 96 N. KB. 3058 


This opinion advises the etate senate of 
Maseachusetia that the Hou Lill, proposing 
a Workmen Compensation Act, before it for 
”" deration conetitutional the uelicer 
hue 7 themeelve a we gathe in quare 


opposition o cow « urt of App ala 


The Maseachueetia court helde that the 
rules of law relating te eontributery heal 
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vy. .Mackey, 127 U. S. 205; Minnesota Iron Co. 
v. Kline, 199 U. S. 159.” 

On this simple proposition it ought to be 
within the power of any legislature to enact a 
reasonably adequate compensation act, and by 
all means care ought to be observed, that the 
cardinal purpose should not be endangered 
by incorporating doubtful provisions, unless, at 
least, they be included in such a way as to be 
separate and the intent be made clear that 
the law was intended to stand, whether they 
be preserved or not. 

The opinion makes reference to Ives v. South 
Buffalo Railway, 201 N. Y. 271, 94 N. E. 481, 
and expresses nonconcurrence with the view 
taken by New York Court of Appeals. 








PERPETUATING CONCLUSIVE 
PROOF OF TITLE BY DESCENT. 
There is a very large class of people in 

the possession of property who are recog- 

nized by the law as the true owners, yet 
have no record title to their land, and, so 
far as I am aware, are unable to obtain 

any record title. I refer to the heirs of a 

deceased person. 

Is it not possible and very desirable to 
provide some method of ascertaining in a 
judicial proceeding, binding and conclusive 
upon the world, who are the heirs of 


deceased person 
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cannot be compelled to consummate the 
purchase of real estate the title to which 
is not “marketable.” It is the policy of 
our modern laws to protect the bona fide 
purchaser of real estate, and to afford a 
facility of proving title by public records, 
and thereby make title “marketable.” 

The modern business world demands 
simplicity in legal documents, and we never 
see now such deeds as were used in the 
days of Blackstone. The business world 
demands facility of proving the various 
muniments of title, and in response the law 
provided our simple acknowledgments to 
and our registration laws, 
thereby making conveyances self-proving 
without the necessity of depending upon 
the uncertain oral testimony of witnesses 
who may die, meye away or forget the 
transaction, 

But while our laws have made adequate 


conveyances 


provision for the easy proof of convey- 
ances, yet no state, so far as I have been 
able to ascertain, has as yet provided any 
simple and inexpensive method of perpetrat- 
ing conclusive proof of title by descent. 


Judge Story says; “The descent and 
heirship of real estate are exclusively gov- 
erned by the law of the country within 


which it is actually situate, 
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quantity of land is consequently being 
cnanged every year from marketable to 
unmarketable. 


The average person thinks there should 
be no trouble about establishing inheritance. 
He says: “Why, my father died and I am 
his only heir,” and he is surprised that the 
business world does not accept his mere 
statement. He fails to realize that he, him- 
self, will some day die, and that perhaps 
there may be no living person who will 
know the facts, and that when the pur- 
chaser from the heir tries to sell the prop- 
erty he is confronted with a prudent sub- 
purchaser who will not accept a statement 
by the original purchaser that the heir told 
him he was the only heir. 


Every lawyer realizes the difficulty of es- 
tablishing by oral testimony the heirship 
of a person fifty, twenty-five or even ten 
years ago. Many an action of ejectment 
has been won or lost by the inability to 
produce legal evidence of an inheritance 
which undoubtedly existed, yet could not 
be established because the witness had died 
or moved away. 

A fundamental rule of evidence in the 
American courts is that hearsay evidence is 


inadmissible, yet from the necessity of the 


| case this rule is not strictly applied in prov- 


ing pedigree. It may be shown by the 
declarations of deceased persons who were 
in law related by blood or marriage to the 
family in question, or in other words, the 
idle gossip of persons now deceased, who 
need not have had personal knowledge of 
the facts, may have great weight in proving 
relationship, and thereby ownership of land 
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$ particular class of injuries 

is negligence per se, only when one of the pro- 

tected class is injured from a cause against 

which the statute was designed to protect him. 
~ 


servants against a 


—Campbell v. Sp.»kane & I. E. R. Co., C. C., 188 
Fed. 516. 

_ 103. Mechanics’ Liens—Filing Claim.—Mater- 
ialmen by filing their liens have a lien on the 


the satisfaction of their 
owing the original con- 
Ng Chung, 


property to secure 
claim out of any money 
tractors by the owner.—Butler v. 
Cal. 117 Pac. 512. 

104. Mortgages—Homestead.—A minor's inter- 
est in a homestead set apart to a’ decedent’s 
widow and minor children could not be affected 
by mortgage foreclosure without service on the 
minors.—Morrissey v. Gray, Cal., 117 Pac. 438. 

105. Municipal Corporations—Restriction of 
Powers.—Municipal corporation held to be re- 
stricted in the exercise of its public powers only 
by words so clear as not to admit of inconsis- 
tent meaning.—Bethlehem City Water Co. v. 
Bethlehem Borough, Pa., 80 Atl. 984. 

106. Nuisanee—Blasting Rocks.—A blasting of 
rocks in a quarry so as to cast stones’ upon 
premises near it, and to keep persons residing 
thereon in fear and danger while using the 
premises and avenues and roads giving access 
to them, is a nuisance, which may be enjoined. 
—Longley v. McGeoch, Md., 80 Atl. 843. 

107. Partnership—Dissolution. — Defendant 
held not liable on notes for a firm debt signed 
by his former partner after dissolution of the 
partnership, of which the payee had notice.— 
Heckheimer v. Allen, S. C., 71 S. E. 1033. 

108.——Receivership.—In an action to estab- 
lish a preference against a firm in a receiver's 
hands, held that. whether plaintiff’s claim was 
an individual debt or a several liability of one 
of the partners arising ex delicto, she could only 
share ratably with the firm’s depositors and oth- 








er creditors whose collateral the firm had re- 

pledged.—Records v. McKim, Md., 80 Atl. 968. 
109. re a contract 

provides for an exchange of licenses to manu- 


patents severally owned 
by the respective parties, the consideration be- 
ing such mutual agreements, one party cannot 
elect to abrogate or rescind it with respect to a 
single license while retaining it in effect as to 
the others.—American Graphophone Co. v. Vic- 
tor Talking Mach. Co., C. C., 188 Fed. 431. 

110. Perjury—Materiality.—The materiality 
of accused’s testimony must be either directlv 
alleved in an indictment for perjury or shown 
by the facts alleged.—People v. Peck., 130 N. Y. 
Sunn. 967. 

111. Pleading—Variance.—There can be no 


facture under specified 


variance unless there be a disagreement be- 
tween the allegation and the proof in some 
manner which in point of law is essential to 


the charge or claim.—Wilson v. Kelso, Md., 80 
Atl. 895. 

112. Principal and Agent—Covenant of War- 
ranty.—An wndisclosed principal is bound by 
covenants of warranty in a deed made hv his 
arent with suthority.—Ffta v. Swanson, Minn., 
132 N. W. 33835. 

113.——Incidental Authority.—An agent hav- 


bind his vrincipal 
authorized by the express author- 
necessarily incidental there- 
Meal, Vt., 80 Atl. 


ing limited authoritv cannot 
by an act not 
ity given and that 
to.—Vermont Marble Co. v. 
852 

114.—Liability of Agent.—One who employ- 
ed plaintiff to work on a building, concealing 
from him the fact that he was not the owner, is 
liable to plaintiff for neeligent injuries as if he 
were the owner.—Yarslowitz vy. Bienenstock, 
130 N. Y. Supp. 931. 

115. Public Lands—Cancellation of Patent.— 
A corporation, which has taken land obtained by 


entry from the United States with notice of 
fraud in its acquisition, cannot defend a suit 
by the government for cancellation of the pat- 


ents by showing that stockholders purchased its 
stock in good faith and in ignorance of the de- 
fect in the title to the land.—Wilson Coal Co. v. 
United States, C. C. A., 188 Fed. 545. 


116. Removal of Causes—Diversity of Citi- 
zenship.—Where neither plaintiff nor defendant 
were residents of the United States, though 





plaintiff was a citizen of Massachusetts and de- 
fendant a citizen of New York, an action brought 
in the Supreme Court of New York was not re- 
movable to the Circuit Court of the United 
States.—Jackson vy. Hooper, C. C., 188 Fed. 509. 


117. Release—Return of Consideration.—Fail- 
ure of plaintiff in action for personal injuries 
to offer to return money received on a settle- 
—— held not a ground for a new trial. Po 

‘eeeonanas & St. L. Ry. Co., Minn., 132 N. W. 
ba 
33% 

118. Replevin—Right of Action.—In replevin, 
the issue is whether the property in the chattel 
is in the plaintiff, with the right to immediate 
possession, regardless of the title and property 
of the defendant.—Hitch v. Riggin, Del., 80 
Atl. 975. 

119. Sales—Cancellation.—A buyer may not 
capriciously or unreasonably cancel a contract 
of sale, though it was provided that the article 
should be satisfactory to him.—Oswego Falls 





Pulp & Paper Co. y. Stecher Lithographic Co., 
130 N. Y. Supp. 897. 

120. Derivative Title.—A  bona-fide  pur- 
chaser of personal property from a fraudulent 
original purchaser may secure perfect title to 
the property so purchased.—Ditton v. Purcell, 
N. D., 182 N. W. 347. 

121. Specific Performance,—Ultra Vires. — A 
mining company’s centract to issue stock, made 


when the company had no stock and was not 
authorized to issue any, held not specifically 
enforceable, nor to warrant an award of dam- 
ages for its bre i v. Flathead River 
Coal Co., Wash., 117 





Pac. 475. 
Acts.—Curative stat- 


122. Statutes—Curative : 
utes retroactive in their effect are applicable 
not only to transactions to which they are in- 


tended to relate, but also to cases pending either 
in trial or appellate courts.—State v. Abraham, 
Wash., 117 Pac. 501. 

123. Taxation—Delinquency.—Where the hold- 
er of a delinquency certificate paid later accru- 
ing taxes, such taxes were no longer delinquent, 
and could not at a later time be included in an- 
other delinquency certificate.—Trumbull v. 
Bruce, Wash., 117 Pac. 472 

124. Transfer Tax.—The transfer tax lawis 
not unconstitutional, though its operation is to 
impose a higher tax upon transfer to some per- 
sons than upon those to others.—In re Patter- 
son’s Estate, 130 N. Y. Supp. 970. 

125. Trusts—Acceptance by Trustee.—A trus- 
tee, having accepted the trust under a will, held 
not excused from participating in the manage- 
ment of the entire estate because some of the 
beneficiaries were estranged from him.—Cald- 











well v. Graham, Md.; 80 Atl. 839 
126.——Estoppel.—Trustees, whose powers are 
expressly defined by a written instrument under 
which they are appointed, cannot excuse them- 
selves, in an action for an accounting, by the 
fact that they may have been ignorant of the 
scope of their duties or of the legal require- 
ments connected with their office.—Ashley _ v. 


Winkley, Mass., 95 N. E. 932. 

27.——Special Confidence.—Where a power 
conferred upon designated trustees is a special 
confidence in their judgment and discretion, Ir 
can only be exercised by them, and will not 
pass to substituted trustees, but it is otherwise 
when the power is annexed to the office of trus- 
tee for the purposes of the trust.—Maryland 
Casualty Co. vy. Safe Devosit & Trust Co. of 
Baltimore, Md., 80 Atl. 903. ‘ 

128. Termination Presumed.—The termina- 
tion or satisfaction of a trust may be presumed 
from lapse of time or gross laches in its en- 
forcement amounting to acquiescence.—Jones v. 
Haines, N. J., 80 Atl. 943 : 

129. Waters and Water Courses—Obstruction. 
—An irrigation company cannot dam a lake and 
obstruct the’natural flow and overflow of its 
outlet t, to the injury of a lower riparian owner. 
. Palouse Irrigation & Power Co., Wash., 
117 Pac. 466. 

130. Wills—Undue Influence.—Confidential re- 
lations alone existing between testatrix and 
her princival heneficiary held insufficient to 

varrant a findiny of vwndue influence.—In re 
Estate, Cal., 117 Pac. 532 
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